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ACT

To providefor the control and regulation of public procurement and the disposal of public as-
sets so asto ensure that such procurement and disposal is effected in a manner that istranspar-
ent, fair, honest, cost-effective and competitive; to establish the Procurement Regulatory Au-
thority of Zimbabwe and to providefor itsfunctions; to amend the I nfrastructur e Development
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Bank of Zimbabwe Act [Chapter 24:14]; to repeal the Procurement Act [Chapter 22:14] (No. 2 of
1999); and to provide for matters connected with or incidental to the foregoing.

ENACTED by the Parliament and President of Zimbabwe.

[Date of commencement : 1 January 2018]

PART |

PRELIMINARY

1 Short title and date of commencement

(1) This Act may be cited as the Public Procurement and Disposal of Public Assets Act [Chap-
ter 22:23].

(2) This Act shall come into operation on a date to be fixed by the President by notice in a statutory in-
strument.
2 Interpretation

(2) Inthis Act—

“accounting officer”, in relation to—

(a) aprocuring entity that is a Ministry or other entity for which there is a separate expendi-
ture vote in the annual estimates of expenditure, means the person who is prescribed to be
its accounting officer in terms of section 10 of the Public Finance Management Act
[Chapter 22:19] (No. 11 of 2009);

(b) aprocuring entity other than an entity referred to in paragraph (a), means such officer of
the entity as may be prescribed;

“Authority” means the Procurement Regulatory Authority of Zimbabwe established by section 5;

“bid” means an offer, solicited by a procuring entity in accordance with this Act, which if accepted
would bind the bidder to provide a procurement requirement in accordance with the procurement
contract;

“bid security” means a monetary assurance given by a bidder and guaranteed by a bank or other third
party that—

(a) if the bidder withdraws his or her bid before the end of the bidding period; or

(b) refusesto sign the procurement contract if selected;

the bidder will forfeit the bid security amount to the procuring entity;

“bidder” means a potentia party to a procurement contract with a procuring entity for the supply of a
procurement requirement;

“bidding document” means a document provided by a procuring entity to bidders and indicating the
form in which they are to submit their bids and the information they are to provide in their bids;

“bidding period” means the period described in section 39(1), within which bids may be submitted;

“Board” means the Board of the Authority;

“building” includes any man-made structure whatsoever or any part thereof, whether above or below
the ground;

“challenge” means a challenge to procurement proceedings brought in terms of Part X;

“Chief Executive Officer” means the Chief Executive Officer of the Authority, appointed in terms of
paragraph 12 of the First Schedule;

“conduct” includes an act or omission;

“conflict of interest” means a situation in which a public officer’s persona or family interests may
benefit, directly or indirectly, from any conduct on his or her part, or any decision he or she may
make, as a public officer;

“construction work” means all work associated with the construction, reconstruction, demolition, re-
pair or renovation of any building or infrastructure, and includes—

(a) site preparation, excavation work, the installation of equipment or materials, decoration
and finishing; and

(b) incidental services such as drilling, mapping, photography and environmental and seis-
mic investigation, where—

(i) theservices are provided pursuant to a procurement contract; and
(ii) thevalue of the services does not exceed that of the construction work itself;
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“consultancy service” means a service of an intellectual and advisory nature, and “consultant” shall be
construed accordingly;

“contractor” means a person that entersinto a procurement contract with a procuring entity;

“corruption” means any conduct that constitutes an offence under Pant 1X of the Criminal Law (Codi-
fication and Reform) Act [Chapter 9:23] or any attempt, conspiracy or incitement to commit such
an offence;

“day” means a day of the week other than a Saturday, Sunday or public holiday;

“e-procurement” means the procurement of goods, construction works or services through Internet-
based information technology;

“electronic communication™ means the transfer or recording of information through an electronic or
similar medium;

“evaluation committee” means an evaluation committee appointed in terms of section 18;

“framework agreement” means an agreement between a procuring entity and a bidder (or bidders con-
sisting of two or more competing suppliers of the procurement requirement) to establish the terms
and conditions governing procurement contracts to be awarded during a period, in particular with
regard to price and, where appropriate, the quantities envisaged;

“goods” means things of any kind or description, including—

(a) raw materials, products and equipment; and

(b) thingsin solid, liquid or gaseous form; and

(c) electricity; and

(d) services incidental to the supply of the goods, where the value of the services does not
exceed that of the goods themselves;

“hard copy”, in relation to a document, means a document that is written on paper;

“joint venture agreement” has the meaning given to it by section 2(2) of the Joint Ventures Act
[Chapter 22:22] (No. 6 of 2015);

“lead procuring entity” means a procuring entity that conducts procurement on behalf of other procur-
ing entities under an arrangement referred to in section 19(1);

“material deviation” has the meaning given to it in subsection (2);

“member” means the chairperson or any other member of the Board;

“Minister” means the Minister of Finance and Economic Development or any Vice-President or other
Minister to whom the President may, from time to time, assign the administration of this Act;

“non-consultancy service” means alabouring or other service that is performed physicaly;

“parent body”, in relation to—

(8) a procuring entity that is a department, office or subdivision of a Ministry, means the
Ministry;
(b) any other procuring entity, means—
(i) aperson or authority that controls or is responsible for the activities, in particular
the financial affairs, of the procuring entity; or
(ii) such other person or authority as may be prescribed;

“performance security” means a monetary assurance given by a bidder or contractor and guaranteed
by a bank or other third party that the bidder or contractor will satisfactorily perform his or her
obligations under the procurement contract;

“price”, in relation to a procurement requirement or procurement contract, means the price paid or to
be paid by the procuring entity for the procurement requirement, or the cost of the procurement
reguirement to the procuring entity;

“procurement” means the acquisition by any means of goods, construction works or services (and for
the purposes of sections 3(5), 4(1)(a) and (d) and 6(1)(a), includes the disposal of any asset in
terms of Part XI1);

“procurement activities” means any one or more of the totality of the specific activities or tasks re-
quired in any way to bring the procurement process to a successful conclusion or to ensure that
the process has been conducted in accordance with this Act;

“procurement contract” means a contract between a procuring entity and a contractor which results
from procurement proceedings;

“procurement management unit” means a procurement management unit established in terms of sec-
tion 17,

“procurement notice” means a notice published in terms of section 38(2);
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“procurement proceedings” or “procurement process” means all stages or any stage of the procure-
ment of goods, construction works or services conducted by a procuring entity from the pre-bid
stage up to and including the award of the contract;

“procurement requirement” means the goods, construction work or service to be acquired by pro-
curement;

“procuring entity” means—

(8 aMinistry, department or other division of the Government; or

(b) acorporate body established by or in terms of any Act for special purposes laid down in
that Act; or

(c) any company in which the State has a controlling interest, whether by virtue of holding or
controlling its shares or by virtue of aright of appointment of members to its controlling
body or otherwise, and includes any company which is a subsidiary, as determined in ac-
cordance with section 143 of the Companies Act [Chapter 24:03], of such a company; or

(d) aprovincial or metropolitan council or alocal authority; or

(e) any partnership or joint venture between the State and any person, which is prescribed in
terms of this Act or the Public Finance Management Act [Chapter 22:19] (No. 11 of
2009);

“public asset” means any asset of whatever nature, whether corporeal or incorporeal, belonging to or
vested in the State or a procuring entity, but does not include any such asset exempted from the
application of this Act by section 3(8);

“responsive bid” means a bid that meets the requirements of the procuring entity;

“service” means a procurement requirement that is performed through a consultancy or non-
consultancy service;

“threshold” means a financial limit above or below which certain procurement proceedings may be
applied under this Act;

“writing” includes printing, photography, electronic communication and any other method of repre-
senting words, figures and information in visible form that is reproducible in tangible form by the
device that generated the visible words, figures or information.

(2) For the purposes of this Act, there shall be a material deviation between bidding documents or the
terms and conditions of a procurement contract, on the one hand, and the performance of the procurement
contract, on the other hand, if—

(a) the deviation affects in a substantial way the scope, quality or performance of the construction
works, goods or services provided under the contract; or

(b) the deviation limits in any substantial way the rights or obligations of the parties under the con-
tract; or

(c) rectification of the deviation would unfairly affect the competitive position of other bidders who
presented substantially responsive bids.

3 Application of Act

(1) Subject to this section, this Act shall apply to all stages of the process of—

(a) the procurement of goods, construction works and services by procuring entities; and

(b) thedisposal of public assets by procuring entities.

(2) To the extent that this Act conflicts with an obligation of Zimbabwe under or arising out of any
convention, treaty or agreement between Zimbabwe and—

(@) one or more foreign states or governments; or

(b) oneor more international financial organisations,

the requirements of the convention, treaty or agreement shall prevail.

(3) This Act shall not apply to—

(a) the procurement or acquisition of any of the following services—

(i) fiscal agency or depositary services; or
(ii) liguidation and management services for regulated financia institutions; or
(iii) services related to the sale, redemption and distribution of public debt, including loans
and Government bonds, notes and other securities; or
(iv) arbitration or conciliation services,
(b) public employment contracts.
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(4) If any professional services are to be procured from any person who is bound by a statutory tariff
in relation to that profession or service, this Act shall apply so as not to require that person to be so bound,
and no adverse consequences shall be visited upon that person for not adhering to such tariff.

(5) Procurement by Zimbabwean diplomatic or consular missions outside Zimbabwe need not be con-
ducted in accordance with this Act, but the officers in charge of such missions shall ensure that their pro-
curement is conducted through a competitive process compliant with the general principles set out in this
Act.

(6) The President, by notice in the Gazette, may declare that it would be contrary to the interests of de-
fence, public security or the nationa interests of Zimbabwe for the procurement or disposal of any con-
struction works or class of such works to be publicly disclosed, and thereupon this Act shall apply to the
procurement or disposal of such works with whatever modifications may be necessary to ensure that in-
formation concerning such works, or their procurement or disposal, is not disclosed to the prejudice of the
defence, security or national interests of Zimbabwe.

(7) The Authority, for good cause shown, may by written notice to the body concerned exempt any
procuring entity from compliance with any provision of this Act, and thereupon the provision concerned
shall not apply to that procuring entity:

Provided that the Authority shall ensure that a copy of any such exemption is kept at its officesand is
open to inspection there by interested persons at all reasonable times.

(8) The Minister, with the approval of the Authority and by notice in the Gazette, may exempt any
public asset from the application of Part X1l of this Act.

4 Objectives of Act

(1) The objectives of this Act are—

(a) to ensure that procurement is effected in a manner that is transparent, fair, honest, cost-effective
and competitive; and

(b) to promote competition among bidders; and

(c) to provide for the fair and equitable treatment of all bidders, leading to procurement contracts
that represent good value for money; and

(d) to promote the integrity of, and fairness and public confidence in, procurement processes; and

(e) to secure the implementation of any environmental, social, economic and other policy that is au-
thorised or required by any law to be taken into account by a procuring entity in procurement
proceedings.

(2) The Authority, all procuring entities, and all other persons concerned in the implementation of this
Act shall exercise their functions so as to give full effect to the objectives set out in subsection (1).

PART 11
PROCUREMENT REGULATORY AUTHORITY OF ZIMBABWE

5 Establishment of Procurement Regulatory Authority of Zimbabwe
There is hereby established an authority to be known as the Procurement Regulatory Authority of
Zimbabwe, which shall be a body corporate capable of suing and being sued in its own name and, subject
to this Act, of performing all acts that bodies corporate may by law perform.
6 Functions of Authority
(1) The functions of the Authority shall be—
(a) to ensure that public procurement is effected in a manner that is transparent, fair, honest, cost-
effective, competitive and in compliance with this Act; and
(b) to monitor and supervise procuring entities and the public procurement system in order to secure
compliance with this Act, and to implement electronic means of monitoring and supervising pro-
curing entities and the public procurement system; and
(c) to issue technical guidelines and instructions regarding the interpretation and implementation of
this Act; and
(d) to prepare standard documents and templates to be used in connection with public procurement
and to enable procuring entities to maintain records and prepare reports; and
(e) to develop the use of eectronic tools for procurement, including a public procurement website
and statistical databases containing information on public procurement in Zimbabwe, and specify
the conditions under which such databases will be availed to the public; and
() to enable the publication on the website referred to in paragraph (e) of documents that are re-
quired to be published by procuring entities; and
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(g) onrequest, to give advice and assistance to procuring entities:

Provided that no such advice or assistance shall limit the responsibilities of a procuring en-
tity for compliance with this Act; and

(h) to promote the training and professional development of persons engaged in public procurement
so as to ensure their adherence to high ethical standards; and

(i) to develop and implement a transparent and equitable framework for the registration of bidders
or contractors; and

(1) to develop and advise the Government on ways in which the environmental, social and economic
policies of Zimbabwe, including those designed for economic empowerment and domestic pref-
erences, may be implemented through public procurement; and

(K) to refer contraventions of this Act to appropriate enforcement or disciplinary authorities; and

() to establish and implement an independent review mechanism to deal with challenges brought by
aggrieved biddersin accordance with Part X or by other personsin accordance with Part X11; and

(m) to consult regularly with persons in the public and private sectors who have an interest in the
public procurement system, in order to assess their perception of the system; and

(n) to recommend amendments to the law regarding public procurement, in the light of international
practices and experience; and

(o) to exercise any other function conferred or imposed on the Authority by or under this Act or any
other enactment.

(2) The Authority shall exercise its functions impartially and without fear, favour or prejudice and
shall conduct all its activitiesin a clear and open manner so as to give the fullest effect to the objectives of
this Act set out in section 4.

(3) Before reaching a decision that affects or is likely to affect the rights or interests of any person, the
Authority shall, to the fullest extent practicable—

(a) give the person due and clear notice of the nature of the decision the Authority is to make and of
the factors the Authority islikely to take into consideration when making it; and

(b) alow the person reasonable access to the information available to the Authority in regard to the
matter under consideration; and

(c) dive the person as full an opportunity as circumstances allow to make representations in the mat-
ter; and

(d) takeinto account any representations that the person may make in the matter;

and generally the Authority shall observe due process and the rules commonly known as the rules of natu-
ral justice.

(4) Where the Authority has made a decision or taken action that adversely affects the rights or inter-
ests of any person, the Authority shall give that person, promptly on demand, written reasons for the deci-
sion or action.

7 Powers of Authority

Without limiting section 5 (“Establishment of Procurement Regulatory Authority of Zimbabwe”), in
the exercise of its functions the Authority shall have power, subject to this Act, to do any of the following
things—

(a) to issue directions of a general nature to procuring entities regarding the manner in which they
are to conduct procurement proceedings in order to ensure compliance with this Act:

Provided that the Authority shall not issue such directions so as to apply only to individual
procurement proceedings;

(b) to require procuring entities to collect information regarding procurement and to provide the Au-
thority with such information in such form, and at such intervals or within such periods, as the
Authority may direct;

(c) to require any procuring entity or bidder to produce or disclose to the Authority, or to an officer
or agent of the Authority, any information, document, record or report regarding any aspect of
the procurement, contract implementation or disposal process where a breach, wrongdoing or
mismanagement has been alleged, reported or proven against any procuring entity;

(d) to co-operate with other organisations, whether inside or outside Zimbabwe, in the exercise of its
functions;

(e) toexercise any of the ancillary powers set out in the Second Schedule;

() generdly, to take such measures as the Board reasonably considers are necessary or desirable to
ensure compliance with this Act.
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8 Board of Authority

(1) The operations of the Authority shall be managed and directed by a Board consisting of seven or
nine members appointed, subject to this section, by the Minister after consultation with the President.

(2) Members of the Board shall be chosen for their knowledge of and experience in procurement, law,
management, accountancy, auditing, engineering, human resource management, commerce or other rele-
vant discipline, and in appointing them the Minister shall ensure that, so far as practicable—

(a) the public and private sectors, as well as appropriate professional bodies, business associations
and non-governmental organisations, are adequately represented on the Board; and
(b) there is fair representation of Zimbabwe’s regions on the Board; and
(c) atleast half the members are women.
9 Provisions relating to membership, procedure, staff and finances of Authority

(2) Part | of the First Schedule appliesin regard to the appointment, tenure and conditions of service of
members of the Board.

(2) Part 1l of the First Schedule applies in regard to the procedures to be followed by the Board in the
conduct of the Authority’s business.

(3) Part 111 of the First Schedule applies in regard to appointment and conditions of service of the Au-
thority’s staff.

(4) Part 1V of the First Schedule applies in regard to the Authority’s finances.

10 Execution of contracts and Instruments by Authority

An agreement, contract or instrument approved by the Board may be entered into or executed on the
Authority’s behalf by the Chief Executive Officer or any other person generally or specially authorised by
the Board for that purpose.

11 Reports of Authority
(1) Subject to this section, as soon as possible after the end of each financial year, the Authority shall
provide Parliament, through the Minister, with a report setting out—

(a) the Authority’s activities during the year; and

(b) the overal functioning of the public procurement and asset disposal system in Zimbabwe; and

(c) any recommendations the Authority may wish to make on revising and improving procurement
procedures; and

(d) any other matters the Authority wishes to bring to the attention of the Government and Parlia-
ment.

(2) Onreceipt of an annual report, the Minister shall without delay lay it before Parliament.

(3) In addition to the annual report, the Authority—

(&) may submit to the Minister reports on such matters relating to the public procurement or asset
disposal system of Zimbabwe as the Board wishes to bring to the Minister’s attention; and
(b) shall provide the Minister with such reports and information regarding the public procurement or
asset disposal system of Zimbabwe as the Minister may reasonably require.
12 Validity of decisions and acts of Board and committees

No decision or act of the Board or a committee, and no act that is authorised by the Board or a com-
mittee, shall be invalid solely because there was a vacancy in the membership of the Board or the commit-
tee or because a disqualified person purported to act as a member of the Board or the committee, as the
case may be, at the time the decision was taken or the act was done or authorised.

13 Exemption from liability of Authority and Its employees and agents
No liability shall attach to—
(a) the Authority; or
(b) any member of the Board or of a committee of the Authority; or
(c) any employee or agent of the Authority;
in respect of loss or damage sustained by any person as a result of the bona fide exercise of any function
conferred or imposed on the person concerned by or under this Act:

Provided that this section shall not be construed as preventing anyone from recovering damages or
compensation for loss or damage that was caused by deliberate wrong-doing, negligence or breach of con-
tract.
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PART 111
RESPONSIBILITY FOR PROCUREMENT AND PROCURING ENTITIES

14 Responsibility for procurement

(1) Subject to this Act—

(a) each procuring entity shall be responsible for managing its procurement, where the value of the
procurement requirement is below the prescribed threshold;

(b) every procuring entity that has been authorised in terms of section 15 shall be responsible for
managing its procurement, where the value of the procurement requirement is at or above the
prescribed threshold.

(2) Within any procuring entity, responsibility for ensuring that its procurement activities are carried

out in compliance with this Act and any directions of the Authority shall devolve upon—

(a) theentity’s accounting officer; and

(b) within their spheres of responsibility, the members of the entity’s procurement management unit
and the entity’s, employees and agents who are involved in any way with procurement.

15 Authorisation to conduct procurement

(1) A procuring entity shall not initiate or conduct any procurement proceedings in which the value of
the procurement requirement is at or above the prescribed threshold unless the procuring entity has been
generally authorised by the Authority to conduct such proceedings.

(2) Authorisation in terms of subsection (1)—

(@) shall begiven inwriting; and

(b) may be subject to such terms and conditions as the Authority may specify in the authorisation;
and

(c) shal bevalid for a period of two years from the date on which it was given, and may be renewed
for further such periods.

(3) The Third Schedule shall apply to applications for authorisation, to the grant or refusal of such ap-

plications and to the renewal of such authorisation.

(4) The Authority shall in relation to a procuring entity that fails to obtain authorisation to initiate or
conduct any procurement proceedings at or above the prescribed threshold appoint another procuring entity
so authorised to conduct such procurement on behalf of the first mentioned entity.

16 Duties of accounting officers and other persons to comply with Act

(2) If an accounting officer is directed by—

(@) aMinister or Deputy Minister; or

(b) any other person with authority over the accounting officer;

to do or omit to do anything in respect of procurement which the accounting officer believes he or she is
not authorised to do in terms of this Act, he or she shall not comply with the direction but instead shall
forthwith submit in writing to the Minister, Deputy Minister or other person in authority, as the case may
be, his or her objections and the reasons for the objection.

(2) If after receiving an accounting officer’s objections and reasons under subsection (1), the Minister,
Deputy Minister or other person instructs the accounting officer, in writing, to comply with the direction
concerned, the accounting officer shall comply with the instruction and shall immediately submit a written
report thereon—

(a) tothe Minister responsible for administering this Act; and

(b) to the Auditor-General; and

(c) where he or she is the accounting officer of a Ministry or department of government, to the Ac-
countant-General; and

(d) where the instruction was given by a Minister or Deputy Minister, to the Secretary to the Cabi-
net:

Provided that, if the Minister, Deputy Minister or other person fails or refuses to put the instruction in
writing, the accounting officer shall not comply with it and, notwithstanding any term or condition of his
or her employment, shall not be liable to any penalty for such non-compliance.

(3) Subsections (1) and (2) shall apply, with any necessary changes, where an officer, employee or
agent of a procuring entity, other than an accounting officer, is directed by a Minister or Deputy Minister
or any other person with authority over him or her to do or not to do anything in respect of procurement or
the disposal of a public asset which he or she believes he or she is not authorised to do in terms of this Act.
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17 Procurement management unit of procuring entity

(1) Subject to this section, every procuring entity shall establish a procurement management unit
headed by the accounting officer, which shall be responsible for managing all the entity’s procurement
activitiesin accordance with this Act.

(2) The accounting officer of a procuring entity shall determine the size, location and structure of the
entity’s procurement management unit, taking into account the entity’s procurement requirements and the
availability of trained and experienced persons to staff the unit.

(3) The functions of a procurement management unit shall be—

(a) planning the procurement activities of its procuring entity; and

(b) securing the adoption of the appropriate method of procurement; and

(c) preparing bidding documents in compliance with provisionsin or under this Act for the design of
contract specifications and the evaluation criteria; and

(d) preparing bid notices and short-lists; and

(e) managing bidding processes, including pre-bid meetings, clarifications and the receipt and open-
ing of bids; and

() managing the evaluation of bids and any post-qualification negotiations required; and
(g) supervising its procuring entity’s evaluation committee and—
(i) ensuring that the committee has carried out its duties in accordance with this Act; and
(ii) receiving evaluation reports from the committee and ensuring that they are correct and
have been prepared in accordance with this Act; and
(h) preparing evaluation reports, including contract award recommendations, where the value of the
procurement is less than the prescribed threshold; and

(i) submitting all evaluations to its procuring entity’s accounting officer, with confirmation that the
procedure followed has complied with this Act, and

() preparing contract documents and amendments; and

(k) managing procurement contracts or overseeing their management; and

(I) preparing such procurement reports as may be required by the procuring entity’s accounting of-
ficer or the Authority; and

(m) exercising any other function conferred or imposed on the unit by or under this Act or by its ac-

counting officer or procuring entity.

(4) Where the level of a procuring entity’s procurement activity does not justify the entity creating its
own procurement management unit—

(a) theentity’s procurement activities shall be carried out by its parent body; or

(b) if the entity’s parent body is unable to carry out the entity’s procurement activities, the entity’s

accounting officer may, subject to subsection (5) and any guidelines issued by the Authority—

(i) with the consent of the other procuring entity concerned, appoint another procuring enti-
ty’s procurement management unit to conduct those activities; or

(if) appoint an independent procurement agent to conduct those activities.

(5) Before taking action in terms of subsection (4)(b), an accounting officer shall satisfy himself or
herself that his or her procuring entity has funds available to pay for the services provided by the other
procuring entity or independent procurement agent concerned.

18 Evaluation committees of procuring entity

(1) For each procurement above the prescribed threshold, the accounting officer of a procuring entity
shall appoint an evaluation committee in accordance with this section.

(2) An evaluation committee shall consist of—

(&) onemember of the procuring entity’s procurement management unit; and

(b) at least three other members, including—

(i) the person responsible for preparing the requirements and additionally, or aternatively,
the technical specifications for the procurement concerned, or a person with equivalent
technical expertise; and

(it) afinancial officer of the procuring entity; and

(iii) one or more other members to provide technical, legal, financial or commercial expertise,
as appropriate.

(3) The member referred to in subsection (2)(a) shall attend meetings of the evaluation committee as
an adviser and shall not have a vote on any issue to be decided by the committee.

(4) The functions of an evaluation committee shall be—

(a) receiving from the procurement management unit the bid opening records and bids; and
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(b) evaluating bids and preparing the bid evaluation report and recommendations for award of a con-
tract; and

(c) submitting its evaluation reports to the procurement management unit; and

(d) exercising any other functions conferred or imposed on the committee by or under this Act.

(5) In the exercise of its functions an evaluation committee shall be answerable to the procurement
management unit or accounting officer of its procuring entity.
19 Shared procurement among procuring entities

(1) Notwithstanding section 14 (“Responsibility for procurement™), procuring entities may, and if di-
rected by the Authority shall, conduct their procurement by way of shared procurement arrangements
which may include arrangements for—

(a) procuring al their requirements through a procurement management unit established by one of
the procuring entities;

(b) procuring particular categories of goods, construction works or services through one of the pro-
curing entities with expertise in that type of procurement;

(c) procuring goods, construction works or services for common use through one or more designated
procuring entities.

(2) A procuring entity that conducts procurement on behalf of other entities under a shared procure-
ment arrangement shall be primarily responsible for ensuring that the procurement is conducted in accord-
ance with this Act.

(3) Where the Authority considers, on the basis of its review of the annual procurement plans submit-
ted to it by procuring entities in terms of section 22, that—

(a) itisproper to direct any group of two or more procuring entities to conduct their procurement by
way of shared procurement arrangements; and
(b) the shared procurement is of such a nature as to make the use of a framework agreement expedi-
ent, desirable or necessary in order to achieve economies of scale;
the Authority shall negotiate the framework agreement on behalf of the procuring entities concerned.

(4) A procuring entity that is a party to a shared procurement arrangement governed by a framework
agreement referred to in subsection (3) must obtain its procurement requirements in accordance with that
agreement unless it satisfies the Authority in writing that it is able to obtain such requirements at a better
price or on better contract terms by means of a separate procurement.

(5) Nothing in this section inhibits—

(a) aprocuring entity from negotiating a framework agreement on its own for procurement require-
ments that are not subject to shared procurement arrangements; or

(b) agroup of procuring entities which are not governed by a framework agreement referred to in
subsection (3) from negotiating a suitable framework agreement for their common procurement
requirements with aview to achieving economies of scale.

PART IV
PROCUREMENT PREPARATION AND PLANNING

20 Procurement preparation

(1) For the purposes of any procurement, a procurement management unit shall use only the standard
bidding documents that are produced and issued by the Authority.

(2) A procuring entity shall ensure that, before initiating procurement proceedings, adequate funds
have been budgeted and allocated to the procurement, including any funds required for the publication of
notices:

Provided that the absence of budgeted or allocated funds shall not inhibit a procuring entity from con-
cluding a framework agreement, as long as any orders made in pursuance of such agreement are, on the
date of the order, financed by budgeted or allocated funds.

(3) Before initiating proceedings for a procurement contract that will commit the entity to make pay-
ments in subsequent financia years, a procuring entity shall—

(a) obtain approval from—

(i) the Minister responsible for finance, where the procuring entity is a Ministry or depart-
ment of government; or
(if) such other person as may be prescribed, in any other case; and

(b) ensure that funds for the current financial year are budgeted and allocated to the procurement;

and
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(c) ensurethat funds for the procurement are included in budgets for subsequent financial years:
Provided that this paragraph shall not preclude the procuring entity from including provi-
sion in the procurement contract for a right to cancel the contract in the event that sufficient
funding is not included in a budget for a subseguent financial year.
21 Planning of procurement

(1) A procuring entity shall plan its procurement with a view to achieving maximum value for public
expenditure, so that the procurement is carried out within available financial resources and other applicable
limitations and at the most favourable time.

(2) So far as possible, a procuring entity shall aggregate its procurement requirements in order to
achieve economies of scale and shall use framework agreements where appropriate.

(3) Before commencing any procurement process, a procuring entity shall—

(a) investigate whether or not its requirements can be met internaly, for example by the transfer of

goods from one department to another; and

(b) ensure that an accurate estimate has been prepared of the cost of the procurement process, includ-
ing the price of the procurement requirement and the cost of contingencies that may reasonably
be expected to arise under the procurement contract; and

(c) ensure that the amount of the estimate referred to in paragraph (b) has been properly covered in
the entity’s budget for the current financial year.

22 Annual procurement plan

(1) For each financial year and no later than one month after the end of such, a procuring entity shall
prepare a procurement plan which shall—

(a) beinaccordance with atemplate prepared by the Authority; and

(b) contain at least such information as may be prescribed;

and shall forward the plan without delay to the Authority.

(2) The Authority and the procuring entity shall publish, in summary form, the list of goods, construc-
tion works and services included in the entity’s annual plan for procurement during the coming financial
year.

23 Individual procurement plan

(1) In addition to its annual procurement plan prepared in terms of section 22, a procuring entity shall
prepare an individual procurement plan for each individual procurement above the prescribed threshold
value, which plan shall—

(@) bein accordance with atemplate prepared by the Authority; and

(b) contain at least such information as may be prescribed;

and shall forward the plan without delay to the Authority.

(2) The Authority shall publish on its website every plan forwarded to it in terms of subsection (1).
24 Planning for shared procurement

Where two or more procuring entities conduct their procurement by way of shared procurement ar-
rangements in terms of section 19, the designated or lead procuring entity, on behalf of the others, may
prepare the plans referred to in sections 21, 22 and 23, and for that purpose the other entities shall provide
it with the necessary information to enable it to prepare those plans and carry Out the shared procurement
activities.

25 Division of procurements

(1) Subject to this section, a procuring entity may divide a procurement regquirement, which could be
procured in a single contract, into a package consisting of several lots which are to be bid together, where
it is anticipated that the award of several separate contracts may result in the best overal value for the pro-
curing entity or meet any environmental, social and economic objectives referred to in section 4(1)(€).

(2) A procurement requirement shall not be divided—

(a) in order to avoid financial thresholds prescribed for the purposes of determining the appropriate
procurement method, whether such division is by way of splitting a quantity of a single procure-
ment requirement or splitting of a generic procurement requirement into several lots; or

(b) where the award of several separate contracts would create problems of compatibility or inter-
changeability between goods, construction works or services procured as separate lots, or would
unduly strain contract administration resources; or

(c) where the award of several separate contracts would invalidate or otherwise restrict any contrac-
tor’s warranty or liability; or
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(d) where the award of several separate contracts would increase the costs of servicing, maintenance
or similar requirements.

(3) Where a procurement requirement that could be procured through a single procurement contract is
divided into lots, the procuring entity shall—

(@) permit biddersto bid for asingle lot, any combination of lots or al lots; and
(b) ensure, prior to awarding the contract, that the recommended contract award or combination of
contract awards offers the best overall value for the procuring entity.
26 Market consultations

(1) Before initiating any procurement procedure, a procuring entity may conduct market consultations
with a view to preparing the contract specifications and informing potential bidders of the entity’s pro-
curement plans and requirements.

(2) In the course of market consultations, a procuring entity may receive technical information and ad-
vice from independent experts or authorities and from potential bidders, and may use that information and
advice in planning and conducting their procurement:

Provided that the procuring entity—

(@) shall ensure that its use of the information or advice does not distort competition and does not
infringe the principles of non-discrimination and transparency; and

(b) without limiting paragraph (a), where the information or advice was supplied by a bidder, shall
communicate the information or advice to all other bidders.

PART V

TECHNICAL REQUIREMENTS AND QUALIFICATIONS OF BIDDERS

27 Description of subject-matter of procurement
(1) A procuring entity shall ensure that its bidding documents—
(a) set out clearly a full and appropriately detailed description of the procurement requirement, in-
cluding—
(i) thequality and quantity required; and
(ii) itsfunction and the purpose for which it is required; and
(iii) any requirements relating to its performance, safety features and its safe disposal; and
(iv) requirements as to inspection and testing; and
(v) any applicable standards which, where possible, shall be international standards or Zim-
babwean standards incorporating international standards;
and
(b) specify the methods by which performance under the procurement contract will be measured for
conformity with those requirements.

(2) The requirements referred to in subsection (1) shall not refer to any particular trademark or brand
name, or to any patent or design, or to any producer or service provider, unless there is no other practical
way of describing the procurement requirement, in which event words such as “or equivalent” shall be in-
cluded in the specifications.

28 Participation by bidders

(1) Except as prescribed under this Act or any other enactment, bidders shall be permitted to partici-
pate in procurement proceedings without regard to nationality.

(2) Subject to this section, a procuring entity may require bidders to meet such of the following criteria
for eligibility as the procuring entity considers appropriate and relevant in the circumstances of the particu-
lar procurement—

(a) that they meet specified ethical standards;
(b) that they have the legal capacity to enter into the procurement contract;
() that—
(i) they arenotinsolvent, in liquidation or under judicial management; or
(ii) their affairs are not being administered by a court or ajudicial officer; or
(iii)  their business activities have not been suspended;
and no legal proceedings are pending for any of the foregoing;
(d) that they have paid al taxes, duties and rates for which they are liable in Zimbabwe, together
with any contributions or payments due under the National Socia Security Authority Act [Chap-
ter 17:04];
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(e) that neither they nor any of their officers have, in the five years immediately preceding the initia-
tion of the procurement proceedings—

(i) been convicted in any country of an offence related to their professional conduct or the
making of false statements or misrepresentations as to their qualifications; or

(ii) been censured or subjected to any penalty in any country following disciplinary proceed-
ings arising out of any conduct involving the making of false statements or misrepresen-
tations;

(f) any other criteria that will demonstrate that the bidders possess the professional and technical
qualifications and competence, financial resources, equipment and other physical facilities, man-
ageria capability, experience, business reputation and personnel, needed to perform the pro-
curement contract.

(3) Procuring entities shall not impose eligibility criteria that are unduly restrictive or designed to re-
duce competition, and shall prepare them for each procurement requirement, taking into account the size,
complexity and technical requirements of the proposed procurement contract.

(4) Any requirement imposed pursuant to this section shall be set out in the pre—qualification docu-
ments, if any, and in the solicitation documents, and shall apply equally to al bidders.

29 Domestic preference

When evaluating bids, a procuring entity may give preference to bids from Zimbabwean or local sup-
pliers and manufacturers and shall—

(a) take into account the extent to which Zimbabwean or local suppliers and manufacturers must
participate in such bid, or be subcontracted to supply the bidded goods, construction works or
services, in accordance with the provisions of the Indigenisation and Economic Empowerment
Act [Chapter 14:33] (No. 14 of 2007); and

(b) take into account the extent to which suppliers and manufacturers who are women or entities
controlled predominantly by women must participate in such a bid, or be subcontracted to supply
the bidded goods, construction works or services; and

(c) procure technological, engineering and industrial designs, solutions or applications that are or
maybe the subject of registration as intellectua property, and that originate from a Zimbabwean
university, polytechnic, college or research institution:

Provided that any preference shall be—

(i) stated clearly in the bidding documents; and
(ii) applied strictly in accordance with such procedures and criteria as may be prescribed or
as maybe stated in circulars issued by the Authority.

PART VI

METHODS OF PROCUREMENT

30 Selection of procurement method
(1) Subject to this Act, aprocuring entity shall employ the competitive bidding method of procurement
described in section 31, except where—

(a) therestricted bidding method is to be employed in terms of section 32; or

(b) thedirect procurement method is to be employed in terms of section 33; or

(c) therequest for quotations method isto be employed in terms of section 34; or

(d) consultancy services are to be procured, in which event the request for proposals method shall be
employed in accordance with Part VII1; or

(e) procurement is effected under a joint venture agreement, in which event the method shall be as
prescribed under section 100.

(2) When a method of procurement other than competitive bidding is used, the procuring entity shall
include in the record of the procurement proceedings a written justification of the decision to utilise the
procurement method, including the grounds for taking that decision.

(3) Where a procuring entity entersinto a framework agreement for any procurement—

(@) al stages of the procurement up to the award of contract shall be effected in accordance with
section 31 or 32; and

(b) al contracts based on the framework agreement shall be awarded in accordance with such proce-

dures as may be prescribed.
31 Competitive bidding method

(1) The competitive bidding method of procurement entails a process in which—
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(@) abidding document is published in accordance with section 38; and

(b) al eigible and qualified bidders are permitted without discrimination to submit their bids; and
(c) all bidsfrom eligible and qualified bidders are assessed according to the same criteria; and

(d) subject to subsection (2), the bidding is held in one stage.

(2) Competitive bidding may be held in two stages, in accordance with prescribed procedures,
where—

(a) it is not feasible to define fully the technical or contractua aspects of the procurement to elicit
competitive bids; or

(b) because of the complex nature of the procurement requirement, the procuring entity wishes to
consider various technical or contractual solutions and to discuss them with bidders before decid-
ing on the final technical or contractual specifications.

(3) Where the procurement requirement is of particularly high value or complexity, competitive bid-
ding may be preceded by prescribed pre-qualification procedures, with a view to identifying qualified bid-
ders prior to the submission of hids.

32 Restricted bidding method

(1) The restricted bidding method of procurement entails a process in which the bidders are limited to
those selected or invited by the procuring entity.

(2) The restricted bidding method of procurement may be used—

(@) when the time and cost of considering a large number of bids is disproportionate to the estimated
value of the procurement requirement; or
(b) where urgency renders impracticable the time-limit prescribed for the purpose of section 39
(“Bidding period”):
Provided that the urgency shall not be due to the procuring entity’s unjustifiable delay; or
(c) for procurement contracts with an estimated value that does not exceed the prescribed threshold.
(3) Under the restricted bidding method of procurement—
(a) the procuring entity shall invite bids from a standing list of qualified bidders established and
maintained by the procuring entity in accordance with the prescribed procedure; and
(b) in all other respects, the procedures for the single stage competitive bidding method shall be em-
ployed.
33 Direct procurement method

(1) The direct procurement method of procurement is one where a procuring entity procures its re-
guirement from one bidder or supplier without having received bids from other bidders.

(2) A procuring entity may use the direct procurement method—

(@) where no responsive bids have been submitted in response to a competitive bidding procedure:

Provided that the procuring entity shall not substantially modify the requirements of the

initial bid; or

(b) where, for technical or artistic reasons, or for reasons connected with protection of exclusive
rights, the contract can be performed only by a particular supplier and no reasonable alternative
or substitute exists; or

(c) where, for reasons of extreme urgency not attributable to and unforeseen by the procuring entity,
the procurement requirement cannot be obtained in time by means of competitive bidding proce-
dures; or

(d) for additional supplies of goods or services by a supplier, where a change of supplier would
cause problems of inter-changeability or incompatibility with existing equipment or discontinuity
of services, which would cause significant inconvenience or substantial duplication of costs to
the procuring entity; or

(e) where a procuring entity procures a prototype or a first product or service from a research insti-
tute which is then developed at its request for a particular procurement contract for research, ex-
periment, study or original development; or

() where additional services which were not included in an initial procurement contract but which
were within the objectives of the original bidding documents have, through unforeseen circum-
stances, become necessary to complete the services described in those documents:

Provided that the total value of contracts awarded for the additional services shall not ex-

ceed fifty per centum of the amount of the original contract; or

(g) for new services that repeat similar services provided under a procurement contract awarded fol-
lowing the competitive bidding method of procurement, where the procuring entity indicated in
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the original procurement notice that a direct procurement method might be used in awarding con-
tracts for such new services; or
(h) for acquisitions made under exceptionally advantageous conditions from unusual disposals such
as legal forfeitures, liquidation, insolvency, judicial sale in execution or other forced sale or dis-
posal; or
(i) for the procurement of immovable property; or
()) for the procurement of spare parts of a proprietary nature.
(2) Direct procurement shall be conducted in accordance with such procedures as may be prescribed.
34 Request for quotations method
(1) The request for quotations method of procurement entails a process in which the procuring entity
solicits at least three competitive quotations for its procurement requirement from reputable suppliers, and
the procurement requirement is below the prescribed threshold.
(2) The request for quotations method of procurement shall be effected in accordance with such pro-
cedures as may be prescribed.

PART VII

PROCEDURES FOR COMPETITIVE AND RESTRICTED BIDDING

35 Application of Part VI
This Part shall apply to procurement by the competitive and restricted bidding methods.
36 Form of communication
All communications between bidders and the procuring entity shall be in writing, and a procuring enti-
ty shall not entertain or respond to a communication from a bidder that is not in writing:
Provided that a procuring entity may comply with an oral or telephonic reguest for the supply of a
document that is generally available to bidders.
37 Invitations to bid
A procuring entity shall invite bids—
(a) through the publication of a bidding document; or
(b) from all bidderson the list of pre-qualified bidders, where pre-qualification is used; or
(c) from all bidders on the standing list of qualified bidders established in accordance with section
32, in the case of restricted bidding.
38 Contents and publication of procurement notices
(1) A bidding document containing the procuring entity’s invitation to bid or, as the case may be, invi-
tation to prequalify shall contain the following information—
(a) theidentity and address of the procuring entity and the contact details of the person from whom
further information can be obtained; and
(b) adescription of the procurement, including the place of delivery of goods or services, the loca-
tion of any construction works and the time within which the procurement requirement is to be
provided; and
() how the bidding documents or, if applicable, the prequalification documents may be obtained
and the price, if any, payable for them; and
(d) the place at which and the time within which bids or applications to prequalify must be submit-
ted; and
(e) such other matters as may be prescribed or as may be set out in standard forms issued by the Au-
thority.
(2) A procuring entity shall cause the bidding document containing its notice of invitation to bid or to
pre-qualify, as the case may be, to be published in the Gazette and—
(a) in at least one national newspaper of wide enough circulation to reach sufficient bidders to en-
sure effective competition; or
(b) totheextentitisfeasibleto do so, on the Internet and on any website established by the Authori-
ty;
and may cause the notice to be broadcast over radio or television, so as to reach as many potential bidders
aspossible.
(3) Where the estimated value of a procurement contract exceeds the prescribed financial threshold for
international procurement, the procuring entity, in addition to complying with subsection (2), shall cause
the bidding document containing its notice of invitation to bid or pre-qualify to be—
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(@) published in at least two publications widely used for international trade or in other printed me-
diawith adequate circulation to attract foreign competitive bidders; and

(b) posted on widely-read Internet websites; and

(c) posted in Zimbabwe’s foreign diplomatic and consular missions; and shall conform with such
other reguirements as may be prescribed.

(4) For the purpose of ensuring wide competition, a procuring entity may send its notice of invitation
to bid or pre-qualify directly to potential bidders, to chambers of commerce and to trade or professional
associations after the notice has been published in terms of subsection (2) or (3):

Provided that the procuring entity shall keep a record of any bidders to whom the notice is sent direct-
ly, and shall file the record with the procurement documents.

39 Bidding period

(1) The bidding period shall commence on the date on which the bidding document is published in the
Gazette in terms of section 38(2), and shall end on the date specified in that document or in a subsequent
notice as the closing date for the submission of bids.

(2) In determining the appropriate bidding period for any procurement, the procuring entity shall take
into account—

(a) the time reasonably required for bidders to prepare their bids, taking into account the level of
detail required and the complexity of the bids, including the time needed for any site visits and
pre-bid meetings; and

(b) any need for bidders to submit authenticated legal documents or similar documents as part of
their bids and the time required to obtain such documents; and

(c) the time potential bidders need to obtain the bidding document and to deliver and submit their
bids to the procuring entity; and

(d) thetime by which the procuring entity needs to be supplied with the procurement requirement:

Provided that the bidding period for any procurement shall not be shorter than the period prescribed
for that procurement or class of procurement, as the case may be.

40 Bidding documents

(1) For the purposes of any procurement, a procuring entity shall use the prescribed standard bidding
documents, including any manuals or guidelines pertaining thereto that may be issued by the Authority.

(2) A procuring entity shall ensure that its bidding documents are ready for distribution before the pub-
lication of the invitation to bid and shall provide them, promptly and without discrimination—

(@) toall potential bidders that respond to the invitation to bid; or

(b) in the case of competitive bidding with pre-qualification, to all bidders that have been prequali-
fied; or

(c) inthe case of restricted bidding, to al the bidders that have been selected or invited to participate
in the procurement.

(3) A procuring entity shall not charge more for bidding documents than the cost of printing and dis-
tributing them, and where they are delivered by electronic means they shall be free of charge.

(4) Bidding documents shall provide bidders with all the information they need in order to submit re-
sponsive bids, and shall give them such particular information as may be prescribed.

(5) A procuring entity shall record the name, postal address, telephone number and e-mail address of
every bidder to whom an invitation to bid is issued, together with details of the bidder’s contact person,
and shall file the record with the procurement documents.

(6) A procuring entity may establish an electronic system approved by the Authority for the purpose of
this section.

41 Clarification and modification of bidding documents

(1) A procuring entity shall respond promptly and in writing to a written request from a bidder for
clarification of any bidding document, and the response shall be communicated simultaneously to all the
bidders without identifying the bidder that requested the clarification and in a manner that does not dis-
close the identities of the other bidders.

(2) For the purpose of clarifying bidding documents, a procuring entity may, before the close of the
bidding period—

(@) hold one or more meetings of bidders; and

(b) conduct one or more site visits;

which all bidders shall be invited to attend.



| bzowa@ usti ce. gov. zw

(3) Any clarification of bidding documents in terms of subsection (1) or (2) shall be effected within
such period as may be prescribed.

(4) A procuring entity may modify its bidding documents at any time before the end of the bidding pe-
riod, but the modification shall be communicated simultaneously to all the bidders and, where necessary,
the procuring entity shall extend the bidding period to allow bidders to alter their bids to take the modifica-
tion into account.

(6) A procuring entity may establish an electronic system approved by the Authority for the purpose of
this section.

42 Cancellation of procurement proceedings or rejection of bids
(1) If possible a procuring entity shall avoid cancelling procurement proceedings, but may do so
where—

(a) the need for the procurement has ceased to exist or changed significantly; or

(b) insufficient funding is available for the procurement; or

(c) there is a significant change in the technical details of the procurement requirement, or in the
bidding conditions, contractual terms or other particulars, so that the procurement proceedings
need to be recommenced; or

(d) subject to subsection (5), insufficient, or no responsive bids are received; or

(e) thereisevidence of collusion among bidders; or

(f) itisotherwisein the public interest.

(2) Whenever a procuring entity cancels procurement proceedings it shall promptly notify bidders ac-
cordingly, and cause a written statement detailing the reasons for the cancellation to be filed with the rec-
ord of the proceedings.

(3) Where a procuring entity cancels procurement proceedings before the end of the bidding period, it
shall—

(@) ensurethat all hard-copy bids received are available for the bidders to collect for a period of thir-
ty days following the announcement of the cancellation; and
(b) destroy all bids after the thirty-day period referred to in paragraph (a).

(4) If so specified in the bidding documents, a procuring entity may reject al bids at any time prior to
their acceptance, where the bids are not substantially responsive, or where there is evidence of lack of
competition:

Provided that the procuring entity shall notify all the bidders promptly of the rejection of their bids
and, upon request by any such bidder, shall inform the bidder of the reasonsfor the rejection.

(5) Where no responsive bids are received or procurement proceedings are otherwise unsuccessful, the
procuring entity shall conduct a reasonably adequate investigation into the failure and record—

(a) thereasonsfor the failure; and
(b) the course of action taken by the procuring entity;
and shall file the record with the procurement documents.

(6) A procuring entity shall incur no liability towards bidders for action taken by it in terms of this sec-
tion:

Provided that this subsection shall not relieve the procuring entity, or any of its officers, employees or
agents, from liability for negligence or for anything done in bad faith.

43 Submission of bids or applications to pre-qualify

(1) Bids and applications to pre-qualify shall be submitted in writing, duly signed, before the end of
the bidding period or, as the case may be, before the date stated in the invitation to pre-qualify as the date
by which applications to pre-qualify must be submitted.

(2) Bids and applications to pre-qualify may be submitted to the procuring entity by hand or by post or
by courier, at the option of the bidder:

Provided that, subject to any e-procurement policy laid down by the Authority, a procuring entity in its
bidding documents may authorise other methods of submission of bids, such as by electronic mail, as long
as the confidentiality and security of bids are assured.

(3) Where a bid or application to pre-qualify is received by the procuring entity after the deadline
specified in subsection (1)—

(a) if the bid or application is received in electronic form, the procuring entity shall not consider it;

(b) if the bid or application is received in hard copy, the procuring entity shall not open it but instead
shall permit the bidder to collect it within thirty days after the deadline, following which the pro-
curing entity may return it or destroy it unopened.
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(4) Bids shall remain valid for the period indicated in the bidding documents, and if a bidder modifies
or withdraws a bid while it is valid the bidder shall forfeit any bid security he or she may have provided in
respect of the bid.

(5) The period of validity of a bid may be extended only during that period and with the agreement of
the bidder concerned, and a bidder that agrees to extend the period shall be entitled to a corresponding ex-
tension of any bid security he or she may have provided.

44 Bid security

(1) Subject to subsection (2) and to any prescribed requirements or conditions, a procuring entity may
require bidders to provide bid security in order to deter irresponsible bids and encourage bidders to fulfil
the conditions of their bids.

(2) A requirement for the provision of bid security—

() shal be stated in the procurement documents; and
(b) shall beimposed equally on all bidders.
45 Amendment or withdrawal of bid

(1) A bidder may amend or withdraw his or her bid by submitting a notice of amendment or withdraw-
al to the procuring entity not later than the end of the bidding period.

(2) A natice of amendment or withdrawal of abid—

(a) shall comply with any directions that may be specified in the invitation to bid; and
(b) inthe case of—

(i) a hard-copy bid, shall be submitted in an envelope identifying the invitation to bid and
clearly labelled “Amendment of Bid or Proposal” or “Withdrawal of Bid or Proposal”, as
the case may be;

(i) abid submitted as an electronic communication, shall comply with such requirements as
may be prescribed or as the Authority may specify.

46 Opening of bids

(1) At the end of the bidding period, or as soon as possible thereafter, a procuring entity shall, at the
time and place specified in the bidding documents, open all the bids it has received.

(2) The opening of bids shall be conducted in public and the procuring entity shall invite bidders or
thelr representatives to witnessiit.

(3) At the opening of bids, an employee or agent of the procuring entity shall read aloud and record the
following particulars of each opened bid—

(a) the name of the bidder; and

(b) thetotal amount of the bid; and

(c) any discounts or alternatives offered by the bidder; and

(d) whether or not bid security has been given, where that is required; and
(e) any essential supporting documents.

(4) Where bids have been received by electronic communication, the procedure to be followed at the
opening of bids shall be as prescribed or as specified by the Authority.

(5) A procuring entity shall ensure that a copy of the record is made available to any bidder that re-
guestsit.

(6) No decision regarding the disqualification or rejection of any bid shall be taken or announced in
the opening of bids.

(7) Following opening of bids, and until a preliminary decision on awarding the procurement contract
has been natified to the successful bidder, no bidder shall make any unsolicited communication to the pro-
curing entity’s procurement management unit or try in any way to influence the procuring entity’s exami-
nation or evaluation of the bids.

(8) Where a bidder contravenes subsection (7), his or her bid shall be rejected by the procuring entity.
47 Examination of opened bids

Following the opening of bids, the procuring entity shall first determine whether the bidders meet the
qualification criteria, if any, contained in the bidding documents and reject those that do not, and then shall
examine the bids in order to determine whether the bids are complete and responsive:

Provided that bidders shall be deemed to have met the qualification criteria if any default of compli-
ance therewith relates simply to the failure to submit company registration or incorporation documents,
credentials or other historic documents that can be readily availed or accessed.
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48 Clarification of bids

(1) Subject to this section, a procuring entity may seek clarification from a bidder of its bid, but the re-

guest and any response to it shall be made in writing.

(2) A request for clarification in terms of subsection (1) shall not seek, and the bidder shall not be

permitted to—

(a) amend the bid price, except to correct arithmetical errors; or

(b) change the substance of the bid; or

(c) dter substantially anything that is a deciding factor in the evaluation of the bid.

(3) Any clarification received from a bidder which is not in response to a request in terms of subsec-

tion (1) shall not be taken into account in the evaluation of the bid.

(4) If abidder failsto reply to arequest for clarification in terms of subsection (1), the procuring entity

may reject his or her bid.
49 Rejection of bids
(1) A procuring entity shall reject abid if it finds that information submitted in the bid—
(@) ismaterially false or misleading; or
(b) isinaccurate or incomplete to an extent that makes it impossible to evaluate the bid.
(2) This section shall not be construed as limiting any other provision of this Act that requires or per-
mits a procuring entity to reject a bid.
50 Evaluation of bids

(1) Having examined the opened bids in terms of section 47 and obtained any necessary clarification
in terms of section 48, the procuring entity shall proceed to evaluate those that have not been regjected, in
order to provide an equal basis for comparing them.

(2) The evaluated price for bids shall be determined by—

(a) taking the bid prices, as read out when the bids were opened; and

(b) correcting any arithmetic errors, in accordance with section 51 and the methodology, if any, stat-
ed in the bidding documents; and

(c) making adjustments for any non-material hon-conformity, error or omission in accordance with
section 51; and

(d) converting all bids to a single currency, using the currency and the source and date of exchange
rate indicated in the bidding documents; and

(e) applying any domestic preference in accordance with section 29 and any prescribed criteria or
weighting.

(3) In addition to price, a procuring entity may, subject to subsection (4), evaluate bids according to

such of the following criteria as are relevant—

(a) costsof inland transport and insurance to the specified site;

(b) any payment schedule offered by the bidder;

(c) thedelivery time;

(d) operating costs, efficiency and compatibility of equipment that constitutes or forms part of the
procurement regquirement;

(e) availability of service and spare parts and related training;

() safety, environmental and socia benefits;

(g) cost-effectiveness based on life-cycle;

(h) costing, including costs relating to acquisition, costs of use such as consumption of energy and
other resources, maintenance costs, and end of life costs such as environmental rehabilitation,
collection and recycling costs;

(i) any other criteriathat may be prescribed.

(4) Criteria referred to in subsection (3) that are to be used in the evaluation of bids shall whenever
possible—

(a) bequantified in monetary terms; or

(b) beexpressed in the form of pass or fail requirements;

and shall be set out in full in the procurement notice or in the bidding documents:
Provided that, where it is not possible so to quantify or express those criteria, the procurement notice
or the bidding documents shall either—

(a) specify the relative weighting to be given to each of the criteria, expressed by providing for a
range with an appropriate maximum spread; or

(b) specify the criteriain descending order of importance.
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51 Correction of errors and omissions in bids
(1) Where ahid is substantially responsive, the procuring entity may waive, clarify or correct any non-
conformity, error or omission in it which does not congtitute a material deviation:
Provided that the procuring entity shall quantify the non-conformity, error or omission in monetary
terms to the extent that this can be done in the bidding document.
(2) A procuring entity may correct purely arithmetical errorsin bids in accordance with the procedure
stated in the bidding document:
Provided that the procuring entity shall forthwith notify the bidder concerned of any such correction
and request the bidder to agreeto it in writing, and if the bidder does not do so without delay—
(a) the procuring entity shall reject the bid; and
(b) any bid security provided by the bidder may be forfeited.
52 Prohibition of negotiation regarding bids
(1) Subject to subsection (2), except in the case of direct procurement there shall be no negotiation be-
tween a procuring entity and a bidder with respect to a bid submitted by the bidder.
(2) If the price of the lowest evaluated responsive bid exceeds the budget for the procurement contract
by an amount which cannot be met through an increase in the budget, the procuring entity may—
(a) request new bids; or
(b) negotiate with the lowest evaluated bidder to try to obtain a reduction of the contract price
through reducing the scope of the procurement requirement:
Provided that in no case shall the reduction in scope affect the technical specifications re-
quired by the bidding documents.
53 Confidentiality
A procuring entity shall take all necessary steps to ensure that information relating to—
(a) the content of pre-qualification applications and bids; or
(b) the examination, clarification, evaluation and comparison of bids;
is not disclosed to suppliers, contractors, service providers or consultants or to any other person not offi-
cidly involved in the examination, evaluation, comparison or acceptance of bids.

54 Special Procurement Oversight Committee for certain especially sensitive or especially
valuable contracts
(2) In this section—

“Accountant-General” means the person appointed as such in terms of section 9 of the Public Finance
Management Act [Chapter 22:19] (No. 11 of 1999);

“especially sensitive”, in relation to a procurement contract or exempted contract, means a contract of
such a nature or description as may be prescribed or as the Minister may indicate in writing to the
Committee, being one that has or may have a significant impact—

(a8 upon the national economy or the economic interests of the State; or
(b) inthe sphere of—

(i) the State’s foreign or international relations, or

(ii) the public interest, national defence or national security;

“especialy valuable™, in relation to a procurement contract or exempted contract, means a procure-
ment contract whose threshold exceeds by a prescribed margin any established prescribed thresh-
old above which certain procurement proceedings may be applied under this Act;

“exempted contract” means a contract in the nature of a procurement contract involving the expendi-
ture of public funds or the use of State resources that is exempted from the scope of this Act by
virtue of section 3(2), (3), (6) or (7);

“Principal Director Public Works” means the person employed as such in the Ministry responsible for
public works;

“procurement contract by a joint venture” means a contract referred loin section 100(5)(c);

“procurement record” means the record of procurement proceedings kept in terms section 69;

“responsible officer”, in relation to the State party to an exempted contract, means the accounting of-
ficer of the Ministry or entity as defined in Public Finance Management Act [Chapter 22:19]
(No. 11 of 1999) or other person who is empowered to sign the contract on behalf of the State;

“Special Procurement Oversight Committee” or “Committee” means the committee constituted in
terms of subsection (2);

“scrutinise”, in relation to the scrutinising by the Committee of the proposed award of—

(@) aprocurement contract, means to ensure—
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(i) that that al the processes, procedures and formalities required to be undertaken in
terms of this Act in order to bring the procurement contract into being before its
award have been substantially complied with and have not been omitted; and

(ii) conformity otherwise with the applicable provisions of the Public Finance Man-
agement Act [Chapter 22:19] (No. 11 of 2009) and any other enactment securing
public and financia accountability; and

(iii) generally that the objectives of the Act in relation to public procurement as out-
lined in section 4(1) have, to the fullest possible extent, been given effect to with
reference to the proposed award;

(b) an exempted contract, means to ensure—

(i) that the objectives of the Act in relation to public procurement as outlined in sec-
tion 4(1) have, to such extent as may be applicable to the exempted contract in
guestion, been given effect to with reference to the proposed award; and

(ii) conformity otherwise with the applicable provisions of the Public Finance Man-
agement Act [Chapter 22:19] (No. 11 of 2009) and any other enactment securing
public and financial accountability;

(c) aprocurement contract by ajoint venture, means to ensure—

(i) that the proposed award complies with the criteria set forth in section 100(5)(c);
and

(ii) conformity otherwise with the applicable provisions of the Public Finance Man-
agement Act [Chapter 22:19] (No. 11 of 2009) and any other enactment securing
public and financial accountability.

(2) For the purposes of scrutinising especialy sensitive or especialy valuable procurement contracts
and exempted contracts, there is hereby constituted a Special Procurement Oversight Committee, which
shall report to the Minister and the Authority, and which shall consist of—

(@) the Attorney-General (who shall be the Chairperson of the Committee), or his or her authorised
delegate employed in the Attorney-General’s Office whose seniority shall be that of a Director or
above in the Civil Service’s ranking of grades; and

(b) the Auditor-General, or his or her authorised delegate employed in the Audit Office whose sen-
iority shall be that of a Director or above in the Civil Service’s ranking of grades; and

(c) the Accountant-General (who shall be the deputy chairperson of the Committee and shall act as
chairperson whenever the Attorney-General is represented in the committee by his or her dele-
gate) , or his or her authorised delegate employed in his her department whose seniority shall be
that of a Director or above in the Civil Service’s ranking of grades; and

(d) the Principal Director Public Works, or his or her authorised delegate employed in his her de-
partment whose seniority shall be that of a Director or above in the Civil Service’s ranking of
grades.

(3) The Chief Executive Officer shall provide secretarial services to the Committee and, at the invita-
tion of the Chairperson of the Committee, the Chief Executive Officer shall attend any meeting of the
Committee.

(4) Within the time referred to in subsection (5)—

(a) the Minister may—

(i) on his other own initiative or on the advice of the Accountant-General, in relation to any
procurement contract or procurement contract by a joint venture that the Minister or the
Accountant-General deems to be especially sensitive or especially valuable despite no
prescription being made to that effect governing the contract in question; or

(ii) inrelation to any exempted contract that the Minister deems to be especially sensitive or
especially valuable;

(b) the Accountant-General shall, in relation to any procurement contract or procurement contract by
ajoint venture whose value or subject-matter falls within the meaning of “especially sensitive™ or
“especially valuable™ as prescribed;

convene on not less than forty-eight hours’ written notice to the members of the Committee a meeting of
the Committee to scrutinise the proposed contract award at a time and place specified by the Minister or
the Accountant-General in his or her notice.

(5) A meeting of the Committee must be convened, in the case of—
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(@) an especially sensitive or especially valuable procurement contract, as soon as possible after the
evauation of the bids in terms of section 50(1) or 59, and in any event before the notification of
the successful bidder; or

(b) an exempted contract or procurement contract by a joint venture that is deemed to be especialy
sensitive or especialy valuable, at any time before the acceptance of the contract terms is com-
municated to contractor.

(6) For the purpose of scrutinising—

(&) procurement proceedings for a contract that is or is deemed to be especially sensitive or especid-
ly valuable, the Chief Executive Officer shall avail to the Committee in advance—

(i) the procurement record relating to those proceedings; and
(ii) such other documents or information as the Chairperson may reasonably require for the
purposes of the scrutiny;

(b) an exempted contract or procurement contract by a joint venture that is or is deemed to be espe-
cially sensitive or especialy valuable, the responsible officer shall avail to the Committee in ad-
vance such documents or information as the Chairperson may reasonably require for the purpos-
es of the scrutiny.

(7) Any refusal on the part of any person to co-operate, to the best of his or her ability, with the Com-
mittee’s request in terms of subsection (6)(a)(ii) or (b), whether communicated directly by the Chairperson
of the Committee or through the Chief Executive Officer, is deemed to be an offence referred to in section
97(4) as if for the word “investigator” the word “Committee” is substituted therefor.

(8) Subject to subsection (9), al questions or matters which are required to be decided by the Commit-
tee shall be decided by a majority of the members thereof:

Provided that, where the opinions of the members are equally divided on any question or matter, the
decision of the Chairperson or member acting as the Chairperson shall be the decision of the Committee.

(9) Any matter of law arising for decision by the Committee and any question as to whether a matter
for decision is a matter of fact or a matter of law shall be decided by the Attorney-General or his or her
delegate.

(10) The Committee has the following powers—

(@) to adjourn and reconvene its meetings to enable it to complete the scrutiny of any proposed
award of a procurement contract:

Provided that the Committee must endeavour to complete its review in a single sitting, fail-
ing which it must complete its review by the third sitting;

(b) to invite any person to attend a meeting of the Committee, where the Committee considers that
the person has special knowledge or experience in any matter being considered by the Commit-
tee;

(c) inrelation to the award of a proposed procurement contract that is or is deemed to be especially
sensitive or especially valuable—

(i) to certify to the best of its knowledge and ability that the proposed award withstands
scrutiny, and to recommend that the procurement contract be awarded; or
(if)  with respect to defective procurement proceedings—
A. to refer any matter back to the procuring entity for corrective action to be tak-
en; or
B. to cancel the procurement proceedings and order that they be recommenced;
or
(iii) to order the Authority to initiate an investigation in terms of Part X1, whether or not
concurrently with any other action the Committee may order under subparagraph (ii); or

(d) to recommend to the Minister the acceptance (unconditionally or subject to such conditions as
the Committee may specify) of any proposed exempted contract or procurement contract by a
joint venture that withstands scrutiny, or the rejection of any proposed exempted contract or pro-
curement contract by ajoint venture for failure to withstand scrutiny;

(e) to deem any proposed contract to be rejected because not enough information or documentation
in relation to the proposal was availed to the Committee to enable it to properly scrutinise it (in
which event the Minister or the Accountant-General, as the case may be, may resubmit the pro-
posal to the Committee within the period of validity of the bid concerned).

(11) The Committee shall incur no liability towards bidders or other persons for action taken by it in
good faith in terms of this section.
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55 Contract award

(1) Having evaluated the bids, a procuring entity shall award the procurement contract to the bidder
that—

(@) submitted the lowest bid which meets the price and non-price criteria specified in the bidding
documents; or
(b) offersthe most economically advantageous tender.
(2) Before the expiry of the period of bid validity, the procuring entity shall notify-
(a) the successful bidder of the proposed award and of the time within which the contract must be
signed, subject to any intervening challenge filed in accordance with Part X; and
(b) the other bidders of the name and address of the proposed successful bidder and the price of the
contract;
and the contract shall not be signed until at least fourteen days have passed following the giving of that
notice.

(3) If the successful bidder fails to sign a written contract when required to do so or fails to provide,
when required, any performance security before the time stated in the bidding documents for the signing of
the contract, the procuring entity shall accept the next ranked bidder from among the remaining bids that
have not been rejected, and shall thereupon comply with subsection (2) in relation to that bid:

Provided that the procedure set out in this subsection may be applied only to the next two ranked bid-
ders after the original successful bidder, and only to the extent that the bids can be economically justified.

(4) Procurement contracts shall be signed by the procuring entity’s accounting officer or a person del-
egated by him or her.

56 Performance security

In such cases as may be prescribed, a procuring entity may require the successful bidder, before sign-
ing the procurement contract, to provide a performance security:

Provided that any such requirement shall be stated in the bidding documents and the procurement con-
tract.

PART VIII
PROCUREMENT OF CONSULTANCY SERVICES

57 Interpretation in and application of Part VI
(2) In this Part—

“‘community service organisation” means a non-profit non-governmental organisation concerned with
local issues and community needs,

“financial bid” means a bid, or that part of a bid, which sets out the price to be charged by a firm for
the service to be provided under the bid;

“firm” means a person or association of persons providing consultancy services;

“technical means a bid, or that part of a bid, which sets out the nature of the service to be provided
under the bid and the manner in which it is to be provided.

(2) This Part shall apply to the procurement of consultancy services.
58 Request for proposals method

(1) For the procurement of consultancy services, procuring entities shall employ the request for pro-
posals method described in this section.

(2) Subject to subsection (3), a procuring entity shall, as part of its prequalification procedures, prepare
a short-list of not fewer than three and not more than six firms which, so far as the procuring entity can
ascertain—

(a) areof the same category and similar capacity and business objectives; and

(b) have the capacity to perform the required services,

and shall provide those firms with the request for proposals for services.
(3) For the purpose of preparing the short-list referred to in subsection (2)—

(@) where the estimated value of the procurement exceeds the prescribed threshold, the procuring
entity shall seek expressions of interest by publishing a notice in an appropriate publication such
asaloca or international newspaper of wide circulation or on the Internet, or in arelevant trade
publication or technical or professional journal;

(b) where the estimated value of the procurement is less than the prescribed threshold, the procuring
entity may prepare the short-list from market knowledge or other sources of information:
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Provided that in such cases as may be prescribed or when so directed by the Authority, the
procuring entity shall also advertise the procurement in the prescribed manner.

(4) The regquest for proposals for services shall provide short-listed bidders with all the information
they need to enable them to participate in the procurement proceedings and submit responsive bids, and in
particular shall contain the following information—

(@)
(b)
(©)
(d)

(€)
(f)

(9)
(h)

(i)

the name and address of the procuring entity; and

the nature, time-frame and location of the services to be provided; and

the consultant’s terms of reference, that is to say his or her duties and the manner in which he or
sheisto provide the services; and

criteria to be used in evaluating and comparing bids, and their relative weights as compared to
price; and

the terms of the procurement contract, and the manner in which it will enter into force; and
instructions for the preparation and submission of bids, and the deadline for their submission;
and

the procedure for the final selection of bids; and

notice of any rules, restrictions or precautions against conflicts of interest, fraud or corruption,
including potential debarring of persons who contravene those rules, restrictions or precautions
from participating in future procurements; and

any other information that maybe prescribed or stated in standard bidding documents issued by
the Authority.

59 Methods of soliciting, evaluating and selecting bids

Under the request for proposals method of procurement, the procuring entity shall solicit and evaluate
bids and select the successful bid in the following ways—

@)
(b)
(©)

(d)
()

(f)

(9)

whenever practicable and appropriate, by the quality and cost based selection method, set out in
section 60; or
where the service sought is simple and precisely defined and the budget is fixed, by the selection
under fixed budget method set out in section 61; or
where the service sought is of a standard or routine nature and well- established practices and
standards exist, and in which the cost is small, by the least-cost selection method set out in sec-
tion 62; or
where the service sought is of a highly technical nature, by the quality- based selection method
set out in section 63; or
where involvement and knowledge of community needs, local issues and community participa-
tion are important in the preparation, implementation and operation of a community devel opment
project, by the selection amongst community service organisations method set out in section 64;
or
in exceptional cases, such as—
(i) for servicesthat continue a previous completed assignment; or
(ii) for very small assignments; or
(iii) when only one consultant is qualified or has experience of exceptional worth for the as-
signment; or

(iv) where, owing to a catastrophic event, there is an urgent need for the service sought;
by the single-source selection method set out in section 65; or
where—

(i) thequalification and experience of the consultant are the paramount requirement; and

(ii) teams of personnel are not required; and

(iii) no outside professional support is required;
by the selection of individual consultant method set out in section 66.

60 Quality and cost based selection method

(1) The quality and cost based selection method entails a competitive process among short-listed firms
that takes into account the quality of their bids and the price of the services they offer, the relative weight
given to quality and price being determined for each case according to the nature of the service sought by
the procuring entity.

(2) In the quality and cost based sel ection method—

@)

bidders shall submit their technical bids and their financia bidsin separate sealed envelopes; and
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(b) the technical bids shall be evaluated first as to the quality of the services offered, and then the
financia bids as to the price of the services, the persons who evaluate the technical bids not be-
ing permitted to see the financial bids until the qualitative evaluation is completed.

(3) In evaluating the technical bids for the purposes of subsection (2), the procuring entity shall take
into account, in relation to each bid—

(a) the consultant’s relevant experience for the assignment; and

(b) the manner in which the service is proposed to be provided, including any transfer of knowledge
if that is specified in the terms of reference in the request for proposals; and

(c) thequadifications of the key personnel who will provide the services; and

(d) such other criteria as may be prescribed;

the bid being marked according to each criterion on a scale of one to one hundred and the marks being
weighted to become quality scores.

(4) The criteria to be used in evaluating technical bids, and the weight to be given to each criterion
shall be set out in the request for proposals.

(5) Where upon evaluation in terms of subsection (3) atechnical bid is found not to meet important
aspects of the terms of reference set out in the request for proposals, or fails to achieve a minimum quality
score specified in the request for proposals, the bid shall be rejected, whereupon the procuring entity shall
notify the firm that submitted the bid that it has been rejected and invite the firm to collect the financial bid
within thirty days, after which the procuring entity may destroy it.

(6) Immediately after evaluating the technical bidsin terms of subsection (3), the procuring entity shall
notify the firms that have achieved the minimum qualifying score of the date, time and place set for open-
ing their financial bids, which date shall be fixed to allow sufficient time for the firms to attend.

(7) The financial bids shall be opened publicly in the presence of representatives of the firms that
choose to attend, and when each financial bid is opened the name of the firm, the quality score achieved by
the bid, and the proposed price of the service, as stated in the financial bid, shall be read aloud and record-
ed.

(8) In considering financial bids, the procuring entity shall—

(a) correct any arithmetical errorsin them; and

(b) convert the pricesto asingle currency as stated in the request for proposals.

(9) In the evaluation of financial bids—

(a) the bid with the lowest price may be given a financial score of 100 and other proposals given
financial scoresthat are inversely proportional to their prices; or

(b) adirectly proportional or other method may be used in allocating the marks for the price:

Provided that, whichever method is used it shall be described in the request for proposals.

(10) The total score to be awarded to a bid under this section shall be obtained by weighting the quali-
ty and financial scores achieved by the technical bid and the financial bid respectively and adding those
Sscores.

(11) The relative weights to be given to the technical and financial scores under subsection (10) shall
be specified in the request for proposals and may vary according to the complexity of the service to be
provided and the relative importance of quality, but the financial score shall normally account for twenty
per centum of the total score.

(12) After ascertaining the total scores to be awarded to bids under this section, the procuring entity
shall without delay invite the bidder obtaining the highest total score to enter into negotiations regarding—

(a) theterms of reference of the consultant; and

(b) the manner in which the consultant is to provide the service; and

(c) personnel needed to provide the service; and

(d) any service or facility to be provided by the procuring entity; and

(e) special terms and conditions of the procurement contract; and

(f) any other matters that may be prescribed or that the procuring entity and the bidder may consider
necessary to discuss:

Provided that the negotiations shall not result in any substantial alteration in the terms of reference or
the terms of the procurement contract, and the price of the service shall not be negotiated.

(13) If negotiations under subsection (12) fail to result in an acceptable procurement contract, the pro-
curing entity shall—

() terminate the negotiations, informing the firm concerned in writing of the reasons for termina-
tion; and
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(b) invite the next ranked firm for negotiations in accordance with that subsection, and after such
invitation the procuring entity shall not reopen the earlier negotiations.

(14) After negotiations in terms of subsection (12) or, as the case may be, subsection (13) have been
successfully completed, the procuring entity shall promptly notify other firms on the short-list that they
were unsuccessful, and shall not sign a procurement contract with the successful firm until at least fourteen
days have elapsed following the giving of that notice.

61 Selection under fixed budget method

(1) The selection under fixed budget method entails a process whereby the procuring entity evaluates
the bids submitted by short-listed bidders—

(a) first according to the quality of the services they offer, disregarding the price at which they offer
them; and

(b) then according to the price at which the bidders offer their services, rejecting all the bids that
exceed the proposed budget; and

(c) then selecting from the remaining bids the one whose quality of service ranks highest.

(2) When employing the selection under fixed budget method, the procuring entity shall indicate in its
request for proposals the available budget and request the firms to provide their technical and financial
proposals in separate envelopes, within the budget.

(3) Evaluation of the quality of all technical bids submitted shall be carried out in accordance with the
quality and cost based selection method set out in section 60, then the financial bids shall be opened in
public and read out as provided in that section, and the procuring entity shall reject any bids that exceed
the budget stated in its request for proposals.

(4) The procuring entity shall select from the remaining bidders the technical bid that achieved the
highest quality score and shall invite the bidder to negotiate a procurement contract.

(5) Subject to subsections (1) to (4), section 60 (“Quality and cost based selection method™) shall ap-
ply, with any necessary modifications, to the evaluation and selection of bids under the fixed budget meth-
od.

62 Least-cost selection method
(1) The least-cost selection method entails a process whereby the procuring entity establishes mini-
mum standards for the quality of service required, and—
(@) the bids which offer less than those minimum standards are rejected; and
(b) of the remaining bids the one offering to provide the service at the lowest price is accepted, so
the bidders compete only on price.

(2) When employing the least-cost selection method, the procuring entity shall specify the minimum
qualifying standards in its request for proposals and request bidders to provide their technical bids and
their financial bidsin separate envelopes.

(3) Opening and evaluation of the quality of all technical bids submitted shall be carried out first, and
those that fail to meet the minimum qualifying standards shall be rejected.

(4) Following evauation of the technical bids in terms of subsection (3), the financia bids of the re-
maining bidders shall be opened and the procuring entity shall select the bidder offering to provide the ser-
vice sought at the lowest price, and shall invite the bidder to negotiate a procurement contract.

(5) Subject to subsections (1) to (4), section 60 (“Quality and cost based selection method™) shall ap-
ply, with any necessary modifications, to the evaluation and selection of bids under the least-cost selection
method.

63 Quality-based selection method

The quality-based selection method entails a process whereby the procuring entity establishes the best
technical offer regardless of cost, subject however to the procuring entity engaging in negotiations around
the issue of cost to achieve value for money.

64 Selection amongst community service organisations method

(1) The selection amongst community service organisations method entails a process whereby all or
most of the firms on the procuring entity’s short-list consists of community service organisations because
the service sought requires local participation and knowledge of local issues and community needs.

(2) Under the selection amongst community service organisations method, technical bids submitted
shall be evaluated using criteria reflecting the unique qualifications of community service organisations,
such as voluntarism, non-profit status, local knowledge, scale of operation, and reputation.
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(3) Subject to subsections (1) and (2), section 60 (“Quality and cost based selection method”) shall ap-
ply, with any necessary modifications, to the evaluation and selection of bids under the selection amongst
community service organisations method.

65 Single-source selection method

(1) The single-source selection method entails a process whereby the procuring entity, without inviting
competitive bids, selects a firm to provide a service even though other firms are available to provide the
service.

(2) Under the single-source selection method, the procuring entity shall—

(a) prepare written terms of reference, and request from prospective firms information regarding
their qualifications, experience and competence; and

(b) draw up ashort-list of prospective firms; and

(c) from the short-list, select the firm that the procuring entity considers has the most appropriate
qualifications, experience and competence; and

(d) invitethe selected firm to submit a combined technical and financia bid; and

(e) if the bid submitted by the selected firm is responsive and otherwise satisfactory, negotiate a pro-
curement contract with that firm.
66 Selection of Individual consultant method

(1) The selection of individual consultant method entails a process whereby the procuring entity, with-
out inviting competitive bids, selects an individual person, rather than a firm that is an organisation or as-
sociation, to provide a service even though other persons are available to provide the service.

(2) The procedure to be followed by a procuring entity when employing the selection of individual
consultant method shall be the same as that for the single-source selection method set out in section 65.

PART IX
TRANSPARENCY AND INTEGRITY

67 Information to be given to rejected bidders
(1) A procuring entity shall upon regquest, inform a bidder, promptly and in writing, of the reason for
the rgjection of the bidder’s application to pie-qualify, or of the bidder’s bid or quotation.
(2) Where a rejected bidder requests information during the fourteen-day period referred to in section
55(2) or 60(14), that period shall be extended until the information has been provided.
(3) Inresponding to arequest for information by arejected bidder, the procuring entity shall—
(a) inform the bidder of the stage at which the bidder’s application, bid or quotation was rejected,;
and
(b) provide brief details of any material deviation, reservation or omission leading to the rejection;
and
(c) where appropriate, state that although the bid or quotation was substantially responsive, it failed
to offer the best value for money or lowest price or failed to achieve the highest score;
but the procuring entity shall not provide details of any other bids, proposals or quotations other than in-
formation that is publicly available from bid openings or published notices.
68 Notification of contract award
Within one month after awarding a procurement contract, a procuring entity shall—
(@) publish anotice of the award in the same manner as it published the procurement notice; and
(b) send acopy of the notice to the Authority for publication on the Authority’s website.
69 Records of procurement proceedings
(1) A procuring entity shall keep a separate record for each procurement, (the “procurement record”)
which shall be marked with a reference number for easy identification.
(2) The procurement record shall contain accurate copies of all documents and communications rel at-
ed to the procurement concerned and shall include at |east the following—
(a) adescription of the procurement requirement; and
(b) alist of the participating bidders and their qualifications; and
(c) any requestsfor clarifications and any responses thereto; and
(d) where applicable, a statement of the reason for choosing a procurement method other than com-
petitive bidding or request for proposals; and
(e) thebid prices; and
() asummary of the evaluation of bids; and
(g) asummary of any review proceedings, and the resulting decisions; and
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(h) such other information as may be prescribed.

(3) The procuring entity shall, on request made at any time after a bid has been accepted in the pro-
curement proceedings concerned, permit any person to inspect the procurement record and to make copies
of any documents in the record:

Provided that—

(i) this subsection shall not preclude earlier disclosure of the record, where such disclosure is re-
quired by law or by order of a court or an arbitrator;

(i) such disclosure shall be made in such a way as to preserve the confidentiality of proprietary
commercial information.

(4) A procuring entity shall preserve the procurement record for at least six years following comple-

tion or termination of the procurement contract or cancellation of the procurement proceedings.

(5) Procuring entities shall provide the Authority with summaries of their procurement proceedings at
such times and in such form as the Authority may require.

(6) The Authority must establish an electronic system for the purpose of this section and specify the
conditions under which accessto electronic data in the system is open.

70 Conduct of procurement officers

(2) In this section—

“procurement officer” means an officer, employee or agent of a procuring entity who is responsible
for any aspect of the entity’s procurement, including the implementation of procurement con-
tracts.

(2) Every procurement officer shall, in the exercise of hisor her responsibilities as such—

(a) ensurethat each decision is based on adequate information to the extent that it is available, and is
made in good faith, for a proper purpose in accordance with this Act, and in the best interest of
the procuring entity; and

(b) ensure fair competitive access by bidders to procurement proceedings, including the award of
procurement contracts, and

(c) avoid any conflict of interest; and

(d) act with the utmost propriety and honesty; and

(e) not reveal confidential information, including bidders’ proprietary information; and

(f) abide by the code of conduct referred to in section 71; and

(g) comply with any other provision of this Act that is applicable to him or her as a procurement of -
ficer.

(3) Before a procurement officer enters upon his or her office as such, he or she shdl, in writing, un-

dertake to—

(a) faithfully exercise the functions assigned to him or her as a procurement officer; and

(b) abide by rules of conduct provided for by or under this Act, including the code of conduct re-
ferred to in section 71.

(4) A procurement officer who—

(a) contravenes subsection (2) or, within forty-eight hours of being requested to do so in writing by
his or her superior, fails to comply with subsection (3); or

(b) breaches an undertaking given in terms of subsection (3);

shall be guilty of—
(i) misconduct under Part V of the Public Service Act [Chapter 16:04], where he or sheis a
civil servant; or
(i) amilitary offence for the purposes of the Defence Act [Chapter 11:02], where he or she
is amember of the Defence Forces; or
(iii) omitting or neglecting to perform a duty, or performing a duty in an improper manner, as
provided in paragraph 34 of the First Schedule to the Police Act [Chapter 11:10], where
he or sheis apolice officer; or
(iv) abreach of discipline for the purposes of the Prisons Act [Chapter 7:11], where he or she
isaprison officer; or
(v) abreach of his or her terms and conditions of employment for the purpose of the Labour
Act [Chapter 28:01], in any other case;
and the procurement officer shall be liable to disciplinary action and any other sanction or punishment ac-
cordingly.
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(5) Where a contravention or breach referred to in subsection (4) amounts to an offence under any law,
the procuring entity shall report it to the police for prosecution.
71 Code of conduct for procurement officers
(1) Regulationsin terms of section 101 shall provide for a code of conduct for officers and employees
of procuring entities, in so far as they are responsible for any aspect of the entities” procurement, including
the implementation of procurement contracts.
(2) The code of conduct shal provide for all matters relating to the conduct of the officers and em-
ployees concerned, in so far as they are engaged in procurement, including—
(a) thequalifications and training of such officers and employees; and
(b) the prevention of conflicts of interest in procurement; and
(c) the prohibition of collusion with any bidder involved in a competitive bidding process; and
(d) declarations of interest in particular procurements.
(3) The Authority shall ensure that the code of conduct is promptly made readily accessible to the pub-
lic and is systematically up-dated to conform with evolving best practices in procurement.
72 Conduct of bidders and contractors
(1) Bidders and contractors shall at al times abide by their obligations under this Act and, where ap-
plicable, their procurement contracts.
(2) Bidders shall not collude with each other, before or after they submit their bids, in order to—
(a) alocate procuring entities among bidders; or
(b) establish bid prices at artificia non-competitive levels; or
(c) in any other way, deprive a procuring entity of the benefits of free and open competition.
(3) Where a procuring entity ascertains that a bidder or potential bidder—
(@) has contravened subsection (1) or (2); or
(b) has been convicted of an offence involving—
(i) dishonesty, corruption, obstruction of justice or alack of honesty or business integrity; or
(ii) anti-competitive practices, whether or not involving collusion; or
(c) has neglected or failed without good cause to carry out a material provision of a contract, with
the result that the other contracting party terminated the contract and additionally, or alternative-
ly, became entitled to liquidated damages or some other contractual remedy; or
(d) has been guilty of unethical conduct in relation to any procurement, including—
(i) offering or making a payment or offer of employment, or offering or giving a gratuity or
other reward, in order to influence adecision; or
(ii) offering to pay or paying a bribe, whether in the form of a payment, gratuity, offer of
employment or otherwise; or
(iii)  knowingly soliciting or obtaining confidential information, or attempting to obtain confi-
dential information, for the purpose of obtaining an advantage over other bidders or po-
tential bidders;
the procuring entity may reject the bidder’s bid or refuse to consider any bid he or she may submit.
(4) Whenever a procuring entity proposes to reject or refuse to consider a bid in terms of subsection
(3), the procuring entity shall inform the bidder of the reasons for the proposed rejection or refusal and
afford the bidder a reasonable opportunity to make representations in the matter.
(5) Where the conduct of a bidder or potential bidder referred to in subsection (3) amounts to an of-
fence under any law, the procuring entity shall report it to the police for prosecution.
(6) Regulationsin terms of section 101 may provide for debarring persons from participating in future
procurements where they have been guilty of conduct referred to in subsection (3).

PART X
CHALLENGE PROCEEDINGS

73 Challenge to procurement proceedings

(1) A potentia or actual bidder in procurement proceedings who claims to have suffered, or to be like-
ly to suffer, loss or injury due to a breach of a duty imposed on a procuring entity by or under this Act,
may challenge the procurement proceedings by Lodging a written notice with the procuring entity in ac-
cordance with this section.

(2) Where notice of the award of a contract has not yet been issued, a challenge may be lodged at any
stage of the procurement proceedings up to the date on which such notice is issued:
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Provided that, where the grounds of a challenge concern alleged improprieties in the invitations to bid
or to pre-qualify which have become apparent before bids were opened, the challenge shall be lodged prior
to bid opening.

(3) Where notice of the award of a contract has been issued, a challenge may be lodged only within the
fourteen-day period referred to in section 55(2) or 60(14).

(4) A chalenge shall not be entertained unless—

(a) in the written notice the bidder has identified the specific act or omission alleged to constitute a
breach of duty on the part of the procuring entity; and

(b) when lodging the written notice, the bidder deposits with the procuring entity a sum of money in
the prescribed amount by way of security for costs.

(5) If the procuring entity concedes that it breached a duty as alleged in the challenge, it shall within
five days—

(a) notify the bidder concerned and the Authority of its concession; and
(b) takewhatever stepsit considers necessary, or asthe Authority may direct, to rectify the breach.

74 Application for review of procurement proceedings by review panel

(1) Where—

(&) aprocuring entity has not conceded that it breached a duty as alleged in a challenge; or
(b) the bidder that lodged the challenge is dissatisfied with any steps taken or to be taken in terms of
section 73(5)(b) to rectify the breach alleged in a challenge;

the bidder may within five days after lodging the challenge apply in writing to the Authority for the pro-
curement proceedings concerned to be reviewed by areview panel.

(2) An application shall be made in writing, setting out—

() the grounds of the challenge, as stated in the written notice lodged with the procuring entity in
terms of section 73(1); and

(b) whether the procuring entity has notified the bidder of any stepsit has or proposes to take to rec-
tify the breach alleged in the challenge, and if it has done so, the reasons why the bidder is dissat-
isfied with them.

(3) Within seven days after receiving an application under subsection (1), the Authority shall appoint a
review panel to hear the challenge and shall fix a date for the hearing.

(4) The making of an application to the Authority within the five-day period specified in subsection
(2), shall suspend the challenged procurement proceedings until—

(a) thereview panel determines the challenge; or
(b) thereview panel cancels the suspension in terms of section 76(7).
75 Appointment of review panels

(1) Review panels shall be appointed from one or more lists of panellists prepared by the Authority in
terms of this section.

(2) The Authority shall select persons for inclusion on alist of panelists by—

(@) requesting—
(i) theLaw Society of Zimbabwe; and
(ii) the Civil Service Commission; and
(iii) organisations representing professional associations or bodies or commercia and indus-
trial entities; and
(iv) other organisations which, in the opinion of the Board, have or represent persons who
have expertise in fields relating to procurement;
to nominate persons for inclusion on the list; and
(b) publishing advertisements in newspapers circulating in Zimbabwe, calling on persons to apply
for inclusion on the list;
and selecting from the nominees and the persons who respond to the advertisements panellists who—
(i) areor have been registered legal practitioners; or
(ii) have been senior officersin the Civil Service with experience in procurement; or
(iii) have qualifications or experience in fields relating to procurement.

(3) The Authority shall keep the lists of panellists at its offices available for inspection by members of
the public, free of charge, during normal office hours.

(4) A review panel for any challenge shall consist of at |east three members appointed by the Authori-
ty from alist of pandlists, of whom—
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(@) one shall be a registered legal practitioner or former legal practitioner or a member or former
member of the judiciary; and
(b) one shall be aformer member of the Civil Service with experience in procurement; and
(c) one shall be a person nominated by an organisation referred to in subsection (2)(a).
(5) The terms and conditions of service for members of areview panel shall be as prescribed.
76 Review by review panel

(1) A review panel appointed to hear a challenge shall conduct such investigation and hearing as it
considers appropriate and deliver its written decision in the matter, setting out its reasons for the decision,
within fourteen days after the application for review of the procurement proceedings concerned was re-
ceived by the Authority.

(2) The procedure to be adopted by a review panel shall be as prescribed or, in relation to any matter
that is not prescribed, as may be fixed by the panel:

Provided that the panel shall afford the parties to the challenge an adequate opportunity to make repre-
sentations in the matter and, generally, shall observe the rules commonly known as the rules of natural jus-
tice.

(3) The decision of a review panel shall be binding on the bidder that lodged the challenge and the
procuring entity whose proceedings axe the subject of the challenge.

(4) A review panel shall dismiss achallenge where—

(a) the bidder that lodged the challenge has failed to comply with section 73(4); or

(b) the statement of the grounds of the challenge is vague or embarrassing; or

(c) thegrounds of the challenge do not constitute a valid basis for a challenge; or

(d) the bidder that lodged the challenge has failed to establish the grounds of the challenge;
and may order the bidder to compensate the procuring entity for any expense or loss it incurred as a result
of the challenge.

(5) Where areview panel finds that a bidder that lodged a challenge has established valid grounds for
the challenge, the panel may, as appropriate—

(a) prohibit the procuring entity from reaching any decision or doing any thing in an unauthorised
manner or from following incorrect procedure; or

(b) annul in whole or in part any unauthorised act or decision of the procuring entity, other than an
act or decision bringing the procurement contract into force; or

(c) order the procuring entity to begin the procurement proceedings afresh; or

(d) award damages to the bidder to compensate for any loss he or she has suffered.

(6) Where areview panel orders compensation to be paid to a procuring entity in terms of subsection
(4) or damages to be paid to a bidder in terms of subsection (5), the procuring entity or the bidder, as the
case may be, may register a copy of the panel’s award, certified by the chairperson of the panel, with the
clerk of the magistrates court for the province in which the panel conducted its hearing, whereupon the
award may be enforced asiif it were ajudgment of a magistrate of that court.

(7) At any stage after areview panel has been appointed and before it delivers its decision, the panel
may, upon the application of the procuring entity, cancel the automatic suspension of the procurement pro-
ceedings imposed by section 74(4), if the procuring entity satisfies the panel that continuation of the sus-
pension would cause disproportionate harm to the public interest, to the procuring entity or to other suppli-
ers and contractors.

77 Appeal to Administrative Court against decision of review panel

(1) A bidder or a procuring entity aggrieved by a decision of a review panel may appeal against the
decision to the Administrative Court within twenty days after the panel’s decision was notified to the party
concerned.

(2) In an appea the Administrative Court shall not set aside the decision of the review panel but may
award fair and adequate compensation to the appellant for any patrimonial loss or damage the appellant
may have suffered.

PART XI
PROCUREMENT CONTRACTS

78 Procurement contract

(1) Where possible, a procurement contract shall be based on the appropriate model contract set out or
referred to in standard bidding documents devel oped by the Authority.

(2) Subject to this Part, a procuring entity shall ensure that every procurement contract it enters into—
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(a) setsout the complete names and addresses of the parties to the contract; and

(b) liststhe contract documents by order of priority; and

(c) statesthe specifications of the procurement requirement; and

(d) statesthe quantity of the procurement requirement; and

(e) statesthe price of the procurement requirement or how the price will be determined; and

() states when the price will be paid and the method of payment; and

(g) provides for the procuring entity’s right to inspect the procurement requirement in order to en-
sure proper performance of the contract by the contractor; and

(h) specifies the place and time of delivery or completion of the procurement requirement and any
conditions relating to its delivery or completion; and

(i) provides for delivery of the procurement requirement, including, where appropriate, transfer of
title, risk of loss, insurance and the completion of import and export formalities, which provi-
sions shall conform to international commercial terms published by bodies such as the Interna-
tional Chamber of Commerce; and

(1) where applicable, provides for the nature and amount of securities to be provided by the parties;
and

(K) provides for the remedies of either of the partiesin the event of breach by the other; and

() provides for the responsibilities of the parties in the event of delay in performance, supervening
impossibility of performance or other event affecting performance; and

(m) provides for termination of the contract; and

(n) contains provisions for dispute settlement; and
(o) covers other necessary issues concerning the obligations of the parties and clarifying the transac-
tion, including price revision, warranties, contract modification, subcontracting, insurance obli-
gations, and remedies for delay and non-performance.
79 Responsibility for contract management

A procuring entity shall be responsible for administering its procurement contracts and shall establish
procedures for doing so and provide the necessary resources, human and material, for effective contract
administration.

80 Approaches to pricing in procurement contract
(1) The price of the procurement requirement in a procurement contract shall beset—
(@) onthebasis of aunit price applied to the quantities actually delivered; or
(b) on alump-sum basis, applied to the whole or a part of the contract, irrespective of the actua
quantity needed to be delivered; or
(c) in any other way that may be prescribed or authorised in standard bidding documents, generd
conditions of contract, or other instruments issued by the Authority.

(2) No adjustment of the price of the procurement requirement shall be permitted unlessit is provided
for in the procurement contract:

Provided that in permitting such adjustment there must be no material deviation from the procurement
requirements and the evaluation of the bid on the basis of which the contract was awarded.

(3) A procurement contract may include an incentive clause whereby an increased price is payable for
improved delivery periods, improved quality, or cost reduction.

(4) Where the time for performance under a procurement contract extends beyond a prescribed period,
the contract may provide for an adjustment in the price to take into account changes in economic circum-
stances.

(5) Where a procurement contract provides for an adjustment in the price, the contract shall stipulate
clearly—

(a) the conditions under which price adjustment will be permitted, which conditions may include
increases or decreases in the cost of materials, labour, and energy; and

(b) the formulae and indices to be referred to in order to determine whether a price adjustment is
permissible and to identify the amount of the adjustment; and

(c) the frequency with which price adjustments may be implemented; and

(d) the proceduresto be followed in order to effect a price adjustment.

(6) A procurement contract may provide that, when the application of price adjustment would modify
the initial price by more than twenty per centum or would modify the balance owing under the contract by
more than twenty per centum, the procuring entity may terminate the contract.
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81 Variation of procurement contract

(1) Any variation of a procurement contract that exceeds the maximum variations allowed in the con-
tract documents or necessitated by any law enacted after the award shall be effected by a modification of
the contract signed by both parties.

(2) The parties to a procurement contract shall not agree to vary the contract if the variation would re-
sult in a contract materially different from the original contract or would significantly alter the nature or
scope of the contract.

(3) Where a procuring entity wishes to vary a procurement contract—

(&) inamanner referred to in subsection (2); or

(b) so asto increase the contract price to a greater extent than is prescribed or permitted by section
80 (*Approaches to pricing in procurement contract™);

the procuring entity shall either initiate fresh procurement proceedings or, where appropriate, embark on
direct procurement in terms of section 33.
82 Payment under procurement contract

(1) Payments under a procurement contract shall be made within the time-limits set out in the contract,
and the contract may provide for the payment of compensation for a failure to make the payments within
those time-limits.

(2) A procurement contract may provide for the procuring entity to make progress payments based on
progress in the fulfilment of the contract, and such payments maybe—

(a) caculated as a percentage of the total performance due under the contract; or

(b) paid according to the achievement of performance milestones identified in the contract; or

(c) based on actual quantities delivered or completed; or

(d) paid or calculated on any other basis that may be prescribed.

(3) Progress payments shall not be made except upon presentation and acceptance of such documenta-
tion asis required under the procurement contract as evidence of the progressin performance.

(4) Where a procurement contract provides for the making of progress payments, the contract may
provide that the procuring entity may withhold a percentage of the amounts due as retention money until
performance of the procurement contract is completed.

(5) When necessary to enable effective implementation of the contract, a procurement contract may
provide for the procuring entity to make advance payments of the price:

Provided that—

(i) the total amount of advance payment made under the procurement contract shall not ex-
ceed the prescribed percentage of the total contract price;

(ii) unless otherwise stipulated in the contract, an advance payment shall not be made unless
the contractor furnishes an advance payment guarantee covering the amount of the ad-
vance payment and satisfies any other terms set out in the bidding documents.

(6) Where a procuring entity has made an advance payment under a procurement contract—

(a) the contractor, and any of its subcontractors, shall utilise materials, equipment and personnel that
are the subject of the advance payment only for the work or services for which the advance pay-
ment was made;

(b) inthe case of acontract for the construction of works, the contractor and any subcontractors shall
commit the materials, equipment and personnel that are the subject of the advance payment ex-
clusively to sites related to the works covered by the contract and for which the advance payment
was made.

83 Subcontracting

(1) Unless the procurement contract provides otherwise, a contractor may subcontract part of its per-
formance under the procurement contract, subject to the written approval of the procuring entity for each
subcontract:

Provided that the contractor shall not subcontract the performance of al its obligations under the con-
tract, nor shall the contractor assign the entire contract to a subcontractor.

(2) Any subcontracting shall not diminish or affect the contractor’s responsibility for fulfilling its obli-
gations under a procurement contract.

84 Inspection of goods and construction works

(1) Where the procurement requirement consists of goods or construction works, a procurement con-
tract shall give the procuring entity the right—

(a) toinspect the procurement requirement before accepting it; and
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(b) at al reasonable times, to observe and inspect the manufacture of the goods or the progress of the
construction work;
and the contract shall provide that any defects or omissions detected at such an inspection or observation
shall be remedied at the contractor’s expense.

(2) A contractor shall, at its own expense, place at the procuring entity’s disposal any premises, facili-
ties and personnel needed for inspections referred to in subsection (1).

(3) The contractor and the procuring entity shall each bear the expenses for the attendance of their re-
spective representatives at inspections referred to in subsection (1).

(4) If acontractor has been permitted to employ the services of a subcontractor, it shall in its contract
with the subcontractor reserve to the procuring entity the rights of inspection and observation referred to in
this section.

(5) A procuring entity may appoint—

(a) an inspection committee and additionaly, or alternatively, an inspection agent to carry out in-
spections referred to in subsection (1); and
(b) atechnica committee to inspect the procurement requirement and accept the performance under
the contract.
85 After-sale service

Bidding documents and a procurement contract may oblige a contractor to provide workshops and
spare parts for goods that require after-sale service, the duration of such obligation corresponding to the
average operating life of the goods.

86 Insurance requirements

(1) Where in any procurement a successful bidder is required to obtain insurance, the requirement
shall be stated in the bidding documents or the request for proposals, as the case maybe, and in the pro-
curement contract, indicating the amount and essential terms of the insurance cover that the successful
bidder isrequired to obtain.

(2) A procurement contract may require the contractor to cause any of its subcontractors to take out
and maintain insurance cover in accordance with the requirements of the procurement contract.

(3) Where a procurement contract contains a requirement referred to in subsection (1) or (2), it shall
reserve to the procuring entity the right to reject insurance coverage that does not comply with the re-
guirements stated in the contract.

87 Remedies for breach of contract
A procurement contract shall provide the procuring entity with one or more lawful remedies in the
event of breach of contract by the contractor, which remedies may include—
(a) rejection of defective performance; and
(b) prompt remova and replacement of defective goods, or repair or replacement of defective per-
formance; and
(c) liquidated damages; and
(d) termination of the contract and procurement of replacement performance, at the expense of the
defaulting party.
88 Liquidated damages for delay
Where a procurement contract provides that the contractor is liable to pay an agreed percentage of the
contract value for delay in the performance due under the contract, the provision shall specify—

(@) theamount to be paid for each day, week or month of the delay; and

(b) the maximum period of delay allowed before a contract can be terminated; and

(c) that the contractor is not relieved of its liability for performance under the contract by virtue of
payment under the provision; and

(d) that if the procuring entity terminates the contract for delay, the contractor will be liable for lig-
uidated damages accruing until the procuring entity reasonably obtains delivery or performance
of asimilar procurement requirement from another contractor, and that those liquidated damages
are in addition to liability for any extra costs of entering into a further procurement contract with
that other contractor; and

(e) that the contractor will not be charged liquidated damages when the delay in delivery or perfor-
mance is beyond the contractor’s control and is not caused by fault or negligence on the part of
the contractor.
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89 Contract termination
The grounds stated in a procurement contract as justifying termination of the contract by the procuring
entity may include—
(a) default on the part of the contractor in performance under the contract; and
(b) the public interest; and
(c) supervening impossibility of performance.

PART XI|I

DISPOSAL OF PUBLIC ASSETS

90 Responsibility for disposal of public assets

The accounting officer of a procuring entity shall be responsible for ensuring that the entity, in accord-
ance with this Part, disposes of its public assets that are unserviceable, obsolete or surplus.
91 Disposal committee

(1) A procuring entity shall establish a disposal committee for the purpose of recommending the best
method of disposing of unserviceable, obsolete or surplus public assets.

(2) The composition of adisposal committee, and its powers and procedures, shall be as prescribed.

92 Disposal procedure

(1) An employee of a procuring entity who is in charge of any of the entity’s public assets shall with-
out delay report to the entity’s disposal committee whenever such an asset under his or her charge becomes
unserviceable, obsolete or surplus.

(2) A disposal committee shall without delay consider any report in terms of subsection (1) and rec-
ommend to the procuring entity’s accounting officer a method of disposing of the asset concerned, which
method may include—

(a) transferring the asset to another procuring entity, with or without financial adjustment; and

(b) selling the asset by public tender or by public auction; and

(c) destroying, dumping or burying the asset; and

(d) trading in the asset for another one; and

(e) any other suitable method that may be prescribed or that the Authority may direct or recommend.

(3) Within such period as may be prescribed after receiving recommendations of the disposal commit-
tee in terms of subsection (2), the accounting officer of the procuring entity shall notify the committee
whether or not he or she accepts the recommendations, and if he or she—

(a) acceptsthem, the asset shall be disposed of in accordance with those recommendations,

(b) rejectsthem, he or she shall, when notifying the disposal committee of the rejection or as soon as

possible thereafter—
(i) provide the committee with written reasons for the rejection; and
(ii) send the Authority a copy of the notice of rejection and the reasons font; and
(iii)  refer the matter back to the disposal committee for further consideration.

(3) The Authority may issue written directions to procuring entities regarding the disposal of public
assets that are unserviceable, obsolete or surplus.

93 Restriction on disposal of assets to employees, etc.

Except in such circumstances and subject to such conditions as may be prescribed, a procuring entity
shall not dispose of an unserviceable, obsolete or surplus asset to any of its employees or to a member of
its board or any of its committees.

94 Challenge to disposal of asset by procuring entity

Any person who is aggrieved by the disposal or proposed disposal of a public asset by a procuring en-
tity may challenge the disposal or proposed disposal as if he or she were a bidder in procurement proceed-
ings to acquire the asset concerned, and Part X, with any necessary changes, shall apply to the challenge
accordingly.

PART XIl1
INVESTIGATIONS BY AUTHORITY

95 Interpretation in Part XIlI
In this Part—
“investigator” means a person appointed in terms of section 96 to conduct an investigation under this
Part.
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96 Appointment of Investigator by Authority

If the Authority considers that an investigation is necessary or desirable for the purpose of preventing,
investigating or detecting a contravention of this Act or any other law, the Authority may appoint a person
to investigate any matter related to the conduct of any procurement proceedings by a procuring entity or
the conclusion or operation of any procurement contract.

97 Powers of investigator

(1) For the purpose of an investigation, an investigator shall have the same powers, rights and privi-
leges as are conferred upon a commissioner by the Commissions of Inquiry Act [Chapter 10:07], other
than the power to order a person to be detained in custody, and sections 9 to 13 and 15 to 19 of that Act
shall apply, with any necessary changes, in relation to the investigation and to any person summoned to
give or giving evidence at that investigation.

(2) In addition, an investigator may, for the purposes of an investigation—

(@) at any time during normal office hours, without previous notice, enter any premises of the pro-
curing entity concerned or of any bidder or contractor in the procurement proceedings concerned,

(b) require any officer, employee or agent of the procuring entity, bidder or contractor referred to in
paragraph (a) to produce any books, records, accounts or documents;

(c) search any premises referred to in paragraph (a) for any books, records, accounts or documents;

(d) examine and make extracts from and copies of any books, records, accounts or documents of the
procuring entity, bidder or contractor referred to in paragraph (a);

(e) remove any books, records, accounts or documents of the procuring entity, bidder or contractor
referred to in paragraph (a), for so long as may be necessary for the purpose of examining them
or making extracts from or copies of them:

Provided that the investigator shall give afull receipt for any such books, records, accounts
or document so removed;

(H require any officer, employee or agent of the procuring entity, bidder or contractor referred to in
paragraph (a)—

(i) toexplainany entry in any books, records, accounts or documents;

(ii) to provide the investigator with such information concerning the management or activi-
ties of the procuring entity, bidder or contractor as the investigator may reasonably re-
quire.

(3) The powers of entry and search conferred by subsection (2) shall not be exercised except with the
consent of the procuring entity or supplier concerned or of the person in charge of the premises concerned,
unless there are reasonable grounds for believing that it is necessary to exercise those powers for the pre-
vention, investigation or detection of an offence or for the obtaining of evidence relating to an offence.

(4) Any person who, without just cause, hinders or obstructs an investigator in the exercise of his or
her functions under this Part shall be guilty of an offence and liable to a fine not exceeding level five or to
imprisonment for a period not exceeding six months or to both such fine and such imprisonment.

98 Procedure on completion of investigation

(1) On completion of an investigation in terms of this Part, an investigator shall—

(a) forward acopy of hisor her report thereon to the Authority; and

(b) send a summary of his or her findings and recommendations to the procuring entity and to any
contractor whose conduct was the subject of the investigation.

(2) If, after considering an investigator’s report the Authority is satisfied that there has been a contra-
vention of this Act or any other law in relation to any procurement proceedings or procurement contract,
the Authority may take such action asin its opinion is necessary to rectify the contravention, including—

(@) annulment of the procurement proceedings,

(b) cancellation of the procurement contract;

(c) activation of any penalty clause in the procurement contract;

(d) condonation of the contravention;

(e) ratification of anything donein relation to the proceedings;

(f) adeclaration in terms of section 99 debarring the contractor from participating in any procure-
ment proceedings,

and, notwithstanding any other law, the proceedings or contract concerned shall be annulled, cancelled or
have effect, as the case may be, accordingly.

(3) Before taking any action in terms of subsection (2) which may adversely affect the rights or prop-
erty of any person, the Authority shall afford that person an adequate opportunity to make representations
in the matter.
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PART XIV
GENERAL

99 Authority may declare person ineligible to be awarded procurement contract

(1) Subject to this section, if the Authority is satisfied that—

(a) aperson who is or was a bidder has been convicted of an offence under this Act or of corruption
in respect of any procurement proceedings; or

(b) any procurement contract between a contractor and a procuring entity has been cancelled or oth-
erwise terminated on account of fraud or persistent underperformance or non-performance of the
contract on the part of the contractor;

the Authority may declare the bidder, former bidder or contractor, as the case may be, to be ineligible to
participate in procurement proceedings with any procuring entity for such period as the Authority may
specify, which period shall not exceed three years.

(2) Before making a declaration, the Authority shall notify the contractor or former contractor con-
cerned that it is contemplating making the declaration and shall ensure that it is given an adequate oppor-
tunity to make representations in the matter.

(3) The Authority shall ensure that al procuring entities and the bidder, former bidder or contractor
concerned are notified without delay of the terms of any declaration by the Authority.

(4) The Authority, on good cause shown, may at any time amend or revoke a declaration.

(5) During the period that a declaration is in effect, no tender or bid submitted by the bidder, former
bidder or contractor concerned in any procurement proceedings shall be considered, and any procurement
contract concluded between the bidder, former bidder or contractor and a procuring entity shall be void.

(6) This section shall not be construed as limiting any other provision of this Act or any other enact-
ment under which a person may be declared ineligible to participate in procurement proceedings or to be
awarded a procurement contract.

100 Application of Act to joint ventures

(2) In this section—

“contracting authority” and “counterparty” are as defined in the Joint Ventures Act;

“joint venture” means the entity resulting from a joint venture agreement (and if no such entity is
formed, the parties to the agreement are deemed for the purposes of this section to constitute such
an entity);

“Joint Ventures Act” means the Joint Ventures Act [Chapter 22:22] (No. 6 of 2015).

(2) This Act does not apply to procurement of or by joint ventures except to the extent herein speci-
fied.

(3) If the Cabinet, in terms of the Joint Ventures Act, directs a contracting authority to receive tenders
for a joint venture project from one of two or more identified counterparties in accordance with the law
relating to public procurement, then the contracting authority must adopt the restricted bidding method
outlined in section 32 in relation to those counterparties as if they constituted the list of qualified bidders
therereferred to.

(4) If the Cabinet, in terms of the Joint Ventures Act, directs a contracting authority to receive tenders
for ajoint venture project from proposed counterparties in accordance with the law relating to public pro-
curement, then the contracting authority must—

(a) treat the joint venture project as a procurement requirement of particularly high value or com-
plexity as contemplated in section 31 (3), and accordingly follow the pre-qualifying procedures
prescribed in paragraph (b), (c) and (d) below;

(b) cause a notice inviting expressions of interest in the project from potential counterparties to be
published in the Gazette and—

(i) inat least one national newspaper of wide enough circulation to reach sufficient bidders
to ensure effective competition; or
(ii) tothe extent it is feasible to do so, on the internet and on any website established by the
Authority;
and may cause the notice to be broadcast over radio or television, so as to reach as many poten-
tial bidders as possible;

(c) shortlist three to five expressions of interest where the contracting authority receives more than
three responses, in descending order of eligibility according to the criteria set out in section
3(2)(a) of the Joint Ventures Act, namely—

(i) affordability to the contracting authority; and
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(ii) valuefor money; and
(iii) provision for the optimum transfer of technical, operational and financial risks to the
counterparty; and
(iv) competitiveness,
(d) determine whether, in accordance with section 31, the bidding is to be held in one stage or two
stages.

(5) If ajoint venture comes into being after a counterparty has been chosen in accordance with subsec-
tion (3) or (4), that joint venture becomes the procuring entity in relation to any of its procurement re-
guirements and, despite anything to the contrary in this Act, is empowered to obtain its procurement re-
guirements on the following basis—

(a) thejoint venture shall select or invite potential contractors with which it may wish to enter into
any procurement contract, in accordance with such guidelines as it may agree; and
(b) the joint venture shall determine and set guidelines for obtaining the most competitive bids from
the potential contractors it has selected, including negotiating with each contractor individually;
and
(c) subject to paragraph (d), in awarding a procurement contract the joint venture must, where the
procurement contract involves the expenditure of public funds or the use of State resources, fa-
vour the contract that offers either or both of the following—
(i) thelowest tariff to State;
(ii) thelargest payment to State;
and
(d) thejoint venture as a procuring entity may contract directly with any potential contractor, or with
any of the potential contractorsit has selected—
(i) inthe circumstances referred to in section 16 (“Savings”) of the Joint Venture Act, where
the contractors have already been identified in the joint venture agreement; or
(ii) where the procurement requirement is a small project and the cost of competitive process
would be prohibitively high given the level of expected returns; or
(iii) in any of the casesreferred to in section 8(4) of the Joint Venture Act; or
(iv) where an urgent procurement requirement must be met in situations of emergency where
speed of supply outweighs value for money.

(6) Section 54 applies to the proposed award of a procurement contract by a joint venture in terms of

subsection (5)(c) that is or is deemed to be especially sensitive or especially valuable.
101 Regulations

(1) Subject to this section, the Minister, after consultation with the Minister responsible for finance
and the Authority, may make regulations providing for all matters which by this Act are required or are
permitted to be prescribed or which, in his or her opinion, are necessary or convenient to be prescribed in
order to carry out or give effect to this Act.

(2) Before enacting regulations the Minister shall cause a notice to be published in the Gazette and one
or more newspapers circulating throughout Zimbabwe—

(a) stating that it isintended to enact the regulations and setting out briefly the effect of them; and
(b) specifying placesin Zimbabwe where copies of the proposed regulations may be inspected by the
public at all reasonable times during ordinary business hours; and
(c) inviting members of the public to submit representations regarding the proposed regulations to
his or her Ministry within such period, being not less than one month, as may be specified in the
notice;
and the Minister shall ensure that copies of the proposed regulations are available for inspection at those
places for at least one month.

(3) The Minister shall pay due regard to any representations submitted by members of the public in re-

sponse to anotice in terms of subsection (2) before he or she enacts the regulations concerned.
102 Publication of legal documents
The Authority shall ensure that copies of—
(a) thisAct and any regulations made thereunder; and
(b) all directions and instructions that are issued by the Authority and have general application; and
(c) dl judicia decisions and administrative rulings that affect persons other than the immediate par-
ties to the decisions or rulings, or that provide guidance to persons other than the immediate par-
ties,
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are kept available for public inspection at the offices of the Authority and are published in such form as the
Board considers will make them readily accessible to procuring entities and potential bidders.
103 Repeal of Cap. 22:14 and savings and transitional provisions

(2) In this section—

“fixed date” means the date fixed in terms of section 1(1) as the date of commencement of this Act;
“repealed Act” means the Procurement Act [Chapter 22:14] (No. 2 of 1999); “transitional period”
means the period of two yearsimmediately following the fixed date.

(2) Subject to this section, the Procurement Act [Chapter 22:14] (No. 2 of 1999) is repeal ed.

(3) Any property or asset and any obligation which, immediately before the fixed date, vested in or, as
the case may be, had been incurred by the State Procurement Board established under the repealed Act
shall on and after that date be property or an asset or obligation of the Authority.

(4) Any procurement proceedings commenced before the fixed date shall be completed in accordance
with the repealed Act, any reference to the State Procurement Board being construed as a reference to the
Authority:

Provided that the Authority may, by written notice to the procuring entity concerned, direct that any
provision of this Act that is specified in the notice shall apply to the proceedings, and that provision shall
thereupon apply accordingly, subject to any modification stated in the notice.

(5) Any direction or order which was given by the State Procurement Board under the repealed Act
and which, immediately before the fixed date, had or was capable of acquiring legal effect shall continueto
have or to be capable of acquiring, as the case may be, the same effect as if it had been given by the Au-
thority.

(6) Every procuring entity that wishes to conduct procurement proceedings for which authorisation is
required in terms of section 15 shall, as soon as possible after the fixed date, apply for authorisation in ac-
cordance with the Third Schedule.

(7) Where an application for authorisation has been made in terms of subsection (6), the Authority—

(a) shall assess the capacity of the procuring entity concerned as soon as possible in accordance with
the Third Schedule; and
(b) pending completion of the assessment, may grant the procuring entity concerned temporary au-
thorisation to conduct procurement proceedings subject to such terms and conditions as the Au-
thority may notify in writing to the entity.
104 Amendment of section 4 of Cap. 24:14

Section 4 (“Board of Directors”) of the Infrastructure Development Bank of Zimbabwe Act [Chap-

ter 24:14] is amended—
(a) in subsection (2) by the deletion of “not fewer than twelve and not more than fifteen directors”
and the substitution of “not fewer than seven and not more than nine directors”;
(b) insubsection (3) by the repeal of paragraphs (a), (b), (c) and (d) and the substitution of—
“(a) one seventh of the Bank’s issued share capital, where the Board consists of seven directors; or
(b) oneeighth of the Bank’s issued share capital, where the Board consists of eight directors; or
(c) one ninth of the Bank’s issued share capital, where the Board consists of nine directors.”.
105 Amendment of section 79 of Cap. 29:13

Section 79 (“Contracts and tenders of councils”) of the Rural District Councils Act [Chapter 29:13] is
amended by the insertion of the following subsections after subsection (8)—

“(9) A council or any committee of the council appointed by it shall be the “procuring entity” for the
purposes of the Public Procurement and Disposal of Public Assets Act [Chapter 22:23] (“the procurement
law”).

(10) In the event of inconsistency between this section and any provision of the procurement law,
then—

(a) the procurement law shall prevail over this section to the extent of the inconsistency; and
(b) this section shall be construed with such modifications, qualifications, adaptations and excep-
tions as may be necessary to bring it into conformity with the procurement law.

(11) For the purpose of subsection (10)(b) and for the purpose generally of assisting councils to adapt
their procurement procedures to the procurement law, every council shall comply with any directions is-
sued by the Procurement Regulatory Authority of Zimbabwe in terms of section 7(a) of the procurement
law.”

106 Amendment of Cap. 29:15
The Urban Councils Act [Chapter 29:15] is amended—
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(&) insection 210 (“Municipal procurement board”)(1) by the deletion of “Every municipal council”
and the substitution of “Subject to section 211, every municipal council”;
(c) insection 211 (“Tenders”), by the insertion of the following subsections after subsection (10)—

“(11) Every municipa procurement board shall be the “procuring entity” for the purposes of the Pub-
lic Procurement and Disposal of Public Assets Act [Chapter 22:23] (“the procurement law™).

(12) In the event of inconsistency between this section and section 210 and any provision of the pro-
curement law, then—

(a) the procurement law shall prevail over this section and section 210 to the extent of the incon-

sistency; and

(b) this section and section 210 shall be construed with such modifications, qualifications, adapta-

tions and exceptions as may be necessary to bring them into conformity with the procurement
law.

(13) For the purpose of subsection (11)(b) and for the purpose generally of assisting councils to adapt
their procurement procedures to the procurement law, every council shall comply with any directions is-
sued by the Procurement Regulatory Authority of Zimbabwe in terms of section 7(a) of the procurement
law.”.

FIRST SCHEDULE (Sections 2 and 9)
PROVISIONS APPLICABLE TO MEMBERSHIP, PROCEDURES, STAFF AND FINANCES OF AUTHORITY

ARRANGEMENT OF PARAGRAPHS
PART |

MEMBERSHIP OF BOARD

Paragraph

Disqualifications for appointment as member.
Terms and conditions of office of members.
Vacation of office by member.

Suspension of member.

Dismissal of Board.

Filling of vacancies on Board.

Chairperson and vice-chairperson of Board.

PART Il
MEETINGS AND PROCEDURE OF BOARD AND COMMITTEES

Nouklrwbdr

8. Maeetings and procedure of Board.

9. Committees of Board.
10. Members of Board and committees to disclose certain connections and interests.
11. Minutes of proceedings of Board and Committees.

PART 111

STAFF OF AUTHORITY

12.  Appointment and functions of Chief Executive Officer.

13. Other staff of Authority.

14. Engaging of consultants.

15. Employees and consultants to disclose certain connections and interests.

PART IV
FINANCIAL PROVISIONS
16. Funds of Authority.
17. Financia year of Authority.

18. Accounts of Authority.
19. Audit of accounts of Authority.
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1 Disqualifications for appointment as member
(1) The Minister shall not appoint a person as a member, and no person shall be qualified to hold of-
fice asamember, if he or she—

(a) isneither acitizen of Zimbabwe nor permanently resident in Zimbabwe; or

(b) has, intermsof alaw inforce in any country—

(i) been adjudged or otherwise declared insolvent or bankrupt and has not been rehabilitated
or discharged; or
(ii) made an assignment to, or arrangement or composition with, his or her creditors which
has not been rescinded or set aside;
or
(c) has, within the period of five years immediately preceding the date of his or her proposed ap-
pointment, been convicted—
(i) inZimbabwe, of an offence; or
(ii) outside Zimbabwe, in respect of conduct which if committed in Zimbabwe would consti-
tute an offence;
and sentenced to a term of imprisonment imposed without the option of a fine, whether or not
any portion has been suspended, and has not received a free pardon.
(2) A person shall not be qualified for appointment as a member if he or sheis—

(@) amember of Parliament; or

(b) amember of aprovincial or metropolitan council; or

(c) amember of the council of alocal authority; or

(d) amember of two or more other statutory or corporate bodies.

(3) A person who has twice been appointed as a member, whether or not he or she has served the
terms for which he or she was appointed, shall not be eligible for further appointment to the Board.
(4) For the purposes of subparagraph (2)(d)—

(@) a person who is appointed to a council, hoard or other authority which is a statutory body or
which is responsible for the administration of the affairs of a statutory body shall be regarded as
amember of that statutory body;

(b) “statutory body” means—

(i) any commission established by the Constitution; or

(ii) any body corporate established directly by or under an Act for specia purposes specified
in that Act, the membership of which consists wholly or mainly of persons appointed by
the President, a Vice-President, a Minister or any other statutory body or by a Commis-
sion established by the Constitution.

2. Terms and conditions of office of members

(1) Subject to this Part, a member shall hold office for such period, not exceeding four years, as the
Minister may fix on hisor her appointment.

(2) On the expiry of the period for which a member has been appointed, he or she shall continue to
hold office until he or she has been re-appointed or his or her successor has been appointed:

Provided that a person shall not continue to hold office in terms of this subparagraph for more than six
months.

(3) A retiring member shall be eligible for re-appointment as a member for one further term.

(4) A member shall be paid such remuneration and allowances, and hold office on such terms and
conditions, as the Minister may fix for members generally.

3. Vacation of office by member
(1) A member shall vacate his or her office and the member’s office shall become vacant—
(@) one month after he or she gives natice in writing to the Minister of his or her intention to resign
or on the expiry of such other period of notice as the member and the Minister may agree; or
(b) on the date he or she begins to serve a sentence of imprisonment imposed without the option of a
fine—
(i) inZimbabwe, in respect of an offence; or
(ii) outside Zimbabwe, in respect of conduct which, if committed in Zimbabwe, would con-
stitute an offence;
or
(c) if he or she becomes disqualified in terms of paragraph 1(1) or (2) to hold office as a member; or
(d) if heor sheisrequired interms of subparagraph (2) or (3) to vacate his or her office.
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(2) The Minister may require a member to vacate his or her office if—

(@) the member has been guilty of conduct which renders him or her unsuitable to continue to hold
office as amember; or

(b) the member has failed to comply with any condition of his or her office fixed in terms of para-
graph 2; or

(c) the member has ceased to possess any qualification by reason of which he or she was appointed;
or

(d) the member is mentally or physically incapable of efficiently performing his or her duties as a
member; or

(e) the member contravenes paragraph 10; or

(H the member or his or her spouse engages in any occupation, service or employment, or holds any
asset, which in the Minister’s opinion is inconsistent with his or her duties as a member.

(3) The Minister, on the recommendation of the Board, may require a member to vacate his or her of-
fice if the Minister is satisfied that the member has been absent without the consent of the chairperson of
the Board from three consecutive meetings of the Board, of which he or she has been given at least seven
days’ notice, and that there was no just cause for the member’s absence.

4. SQuspension of member
The Minister—
(&) may suspend from office a member against whom criminal proceedings are instituted for an of-
fence involving dishonesty; and
(b) shall suspend from office a member who has been sentenced by a court to imprisonment without
the option of afine, whether or not any portion has been suspended, pending determination of the
question whether the member isto vacate his or her office;
and, whilst that member is suspended, he or she shall not carry out any duties or be entitled to any remu-
neration or allowances as amember.

5. Dismissal of Board
(1) Subject to subparagraph (2), if the Minister considers that—
(a) the Board has contravened this Act or any other law and has failed to rectify the contravention
within areasonable time after being required to do so by the Minister; or
(b) whether through disagreements amongst its members or otherwise, the Board is unable to carry
out any of itsfunctionsin terms of this Act;
and that it isin the national interest to do so, the Minister, with the approval of the President, may send a
written notice to the chairperson and the Chief Executive Officer dismissing al the members, and, their
offices shall become vacant as soon as the Chief Executive Officer receives the notice.
(2) Before dismissing al the members, the Minister shall inform the President of the intended dismis-
sal.

6. Filling of vacancies on Board
(1) Within three months after a member’s death or vacation of office, the Minister shall appoint a per-
son in terms of this Act to fill the vacancy.
(2) Within one month after dismissing all the members in terms of paragraph 5, the Minister shall ap-
point persons in terms of this Act to fill the vacancies.

7. Chairperson and vice-chairperson of Board

(1) The Minister shall designate two of the members to be chairperson and vice-chairperson of the
Board.

(2) The chairperson and vice-chairperson of the Board may at any time, by written notice to—

(@) the Minister, in the case of the chairperson or vice-chairperson;

(b) the Chief Executive Officer, in the case of the vice-chairperson;
resign as chairperson or vice-chairperson of the Board, as the case may be.

(3) The vice-chairperson of the Board shall perform the functions of the chairperson whenever the
chairperson is unable to perform them or the office of chairperson is vacant.



| bzowa@ usti ce. gov. zw

PART 11
MEETINGS AND PROCEDURE OF BOARD AND COMMITTEES

8. Mestings and procedure of Board

(1) The Board shall hold its first meeting on a date and place fixed by the Minister, and thereafter shall
meet for the dispatch of business and adjourn, close and otherwise regulate its meetings and procedure as it
thinksfit:

Provided that the Board shall meet at least four times in each financial year.

(2) The chairperson of the Board—

(@) may convene a special meeting of the Board at any time; and

(b) shall convene a special meeting of the Board on the written request of the Minister or not fewer
than two members, which meeting shall be convened for a date not sooner than seven days and
not later than thirty days after the chairperson’s receipt of the request.

(3) Written notice of a special meeting convened in terms of subparagraph (2) shall be sent to each
member not later than forty-eight hours before the meeting and shall specify the business for which the
meeting has been convened.

(4) No business shall be discussed at a special meeting convened in terms of subparagraph (2) other
than—

(a) such business as may be determined by the chairperson of the Board, where he or she convened

the meeting in terms of subparagraph (2)(a); or

(b) the business specified in the request for the meeting, where the chairperson of the Board con-
vened the meeting in terms of subparagraph (2)(b).

(5) The chairperson of the Board or, in his or her absence, the vice-chairperson shall preside at all
meetings of the Board:

Provided that, if the chairperson and vice-chairperson are both absent from any meeting of the Board,
the members present may elect one of their number to preside at that meeting as chairperson:

(6) Six members shall form a quorum at any meeting of the Board.

(7) Subject to subparagraph (12), anything authorised or required to be done by the Board may be de-
cided by a majority vote at any meeting of the Board at which a quorum is present.

(8) With the Board’s approval, the chairperson of the Board may invite any person to attend a meeting
of the Board or of a committee, where the chairperson considers that the person has specia knowledge or
experience in any matter to be considered by the Board or the committee, as the case may be, at that meet-
ing.

(9) A person invited to attend a meeting of the Board or of a committee may take part in the proceed-
ings of the Board or the committee as if he or she were a member thereof, but shall not have a vote on any
guestion before the Board or committee, as the case may be.

(10) The Chief Executive Officer may take part in meetings of the Board as if he or she were a mem-
ber, but shall have no vote on any matter to be decided by the Board:

Provided that—

(i) the Board may, for good cause, request the Chief Executive Officer to withdraw from any meet-
ing of the Board, but if it does so it shall cause such withdrawal to be noted in the minutes of the
meeting;

(i) the Chief Executive Officer shall not take part in the discussion of any question before the Board

which involves his or her tenure of office or conditions of service.

(11) Subject to paragraph 10, at all meetings of the Board each member present shall have one vote on
any question before the Board and, in the event of an equality of votes, the person presiding at the meeting
shall have a casting vote in addition to a deliberative vote.

(12) Any proposal circulated among al members and agreed to in writing by a mgjority of them shall
have the same effect as a resolution passed by a duly constituted meeting of the Board and shall be incor-
porated into the minutes of the next succeeding meeting of the Board:

Provided that, if a member requires that such a proposal be placed before a meeting of the Board, this
subparagraph shall not apply to the proposal.

9. Committees of Board
(1) For the better exercise of its functions, the Board may establish one or more committees in which
the Board may vest such of its functions as it considers appropriate:
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Provided that the vesting of a function in a committee shall not divest the Board of that function, and
the Board may amend or rescind any decision of the committee in the exercise of that function.
(2) On the establishment of a committee in terms of subparagraph (1), the Board—
(a) shall appoint at least two of its members to the committee and that member or one of those mem-
bers, as the case may be, shall be chairperson of the committee; and
(b) may appoint persons who are not members of the Board to be members of the committee.
(3) Members of committees may be paid—
(a) such remuneration; and
(b) such allowances to meet reasonable expenses incurred by them in connection with the business
of the committee concerned;
as the Board may fix with the approval of the Minister.
(4) Meetings of a committee may be convened at any time and at any place by the chairperson of the
Board or the chairperson of the committee.
(5) Subject to subparagraph (4) and to paragraphs 11 and 12, the procedure to be followed at any
meeting of a committee and the quorum at any such meeting shall be as fixed by the Board.

10. Members of Board and committees to disclose certain connections and interests

(2) In this paragraph—

“relative”, in relation to a member of the Board or a committee, means the member’s spouse, child,
parent, brother or sister.

(2) Subject to subparagraph (4)—

(@) if amember of the Board or of a committee—
(i) knowingly acquires or holds a direct or indirect pecuniary interest in any matter that is
under consideration by the Board or committee; or
(ii) ownsany property or has aright in property or adirect or indirect pecuniary interest in a
company or association of persons which results in the member’s private interests com-
ing or appearing to come into conflict with his or her functions as a member; or
(iii)  knows or has reason to believe that any of his or her relatives—
A. has acquired or holds a direct or indirect pecuniary interest in any matter that is
under consideration by the Board or the committee; or
B. ownsany property or has aright in property or a direct or indirect pecuniary inter-
est in a company or association of persons which results in the member’s private
interests coming or appearing to come into conflict with his or her functions as a
member;
or
(b) if for any reason the private interests of a member of the Board or a committee come into conflict
with hisor her functions as amember;
the member shall forthwith disclose the fact to the Board or the committee, as the case maybe.

(3) A member referred to in subparagraph (2) shall take no part in the consideration or discussion of,
or vote on, any question before the Board or the committee, as the case may be, which relates to any prop-
erty, right or interest referred to in that subparagraph.

(4) Nothing in this paragraph shall be taken to prevent members of the Board or of a committee of the
Board from taking part in the consideration of, or voting on, any matter that affects members generally in
thelr capacity as persons liable to pay revenue.

(5) Any person who contravenes subparagraph (2) or (3) shall be guilty of an offence and liable to a
fine not exceeding level six or to imprisonment for a period not exceeding three months or to both such
fine and such imprisonment.

11. Minutes of proceedings of Board and committees

(1) The Board shall cause minutes of all proceedings of and decisions taken at every meeting of the
Board and of every committee to be entered in books kept for the purpose.

(2) Any minutes which purport to be signed by the person presiding at the meeting to which the
minutes relate or by the person presiding at the next following meeting of the Board or the committee con-
cerned, as the case may be, shall be accepted for all purposes as prima fade evidence of the proceedings
and decisions taken at the meeting concerned.
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PART 111
STAFF OF AUTHORITY

12. Appointment and functions of Chief Executive Officer

(1) The Board, with the approval of the Minister, shall appoint a Chief Executive Officer of the Au-
thority who shall be responsible, subject to the Board’s control, for administering the Authority’s affairs,
staff and property and for performing any other functions that may be conferred or imposed upon him or
her by or under this Act or that the Board may assign to him or her.

(2) An assignment of functionsin terms of subparagraph (1)—

(@) may be made generally or specially and subject to such conditions, restrictions, reservations and
exceptions as the Board may determine;

(b) may be revoked by the Board at any time;

(c) shal not preclude the Board itself from exercising the functions.

(3) A person shall be qualified for appointment as Chief Executive Officer if he or sheis of good mor-
al character and proved integrity and has such qualifications (at the minimum level of a Master’s Degree)
and experience in a field relevant to the Authority’s functions as may be prescribed or as may be accepta-
ble to the Board.

(4) The Chief Executive Officer shall be appointed for aterm of not more than six years on such terms
and conditions as may be fixed by the Board with the approval

of the Minister, and on the expiry of his or her term of office he or she shall be €eligible for appoint-
ment for afurther term:

Provided that—

(i) the terms and conditions of his or her employment, and the renewal of his or her appointment,
shall be in accordance with any enactment regulating corporate governance in public bodies;

(i1) the employment of the Chief Executive Officer shall terminate if he or she would be required in

terms of paragraph 3(1)(b) to vacate office were he or she a member of the Board.

(5) The Chief Executive Officer shall serve as secretary of the Board and shall be responsible for
keeping the Board’s minutes referred to in paragraph 11.

13. Other staff of Authority
(1) Subject to any other law, the Authority may employ such persons in addition to the Chief Execu-
tive Officer as the Board considers necessary for the proper exercise of the Authority’s functions, and may
promote, suspend or discharge any such employee.
(2) Employees of the Authority referred to subparagraph (1) shall carry out their functions under the
direction and control of the Chief Executive Officer, who shall be responsible to the Board for their proper
conduct.

14. Engaging of consultants
The Board may engage persons otherwise than as employees, on such terms and conditions as the
Board thinks appropriate, to perform services of a specialised, technical or professional nature for the Au-
thority.
15. Employees and consultants to disclose certain connections and interests
Paragraph 10 shall apply, with any necessary changes, to persons employed or engaged by the Author-
ity in terms of paragraphs 12, 13 and 14.

PART IV
FINANCIAL PROVISIONS

16. Funds of Authority
The funds of the Authority shall consist of—
(a) any moneys that may be appropriated for the purpose by Parliament; and
(b) any loans, donations and grants which the Authority receives, with the approval of the Minister,
from any person or authority or from the government of any country; and
(c) any other moneys that may accrue to the Authority, whether in the course of its operations or
otherwise,

17. Financial year of Authority

The financial year of the Authority shall be the period of twelve months ending on the 31st December
in each year or on such other date as may be prescribed.
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18. Accounts of Authority

(1) The Authority shall ensure that proper accounts and other records relating to such accounts are
kept in respect of all its activities, funds and property, including such particular accounts and records as the
Minister may direct.

(2) As soon as possible after the end of each financial year, the Authority shall prepare and submit to
the Minister a statement of accounts in respect of that financial year or in respect of such other period as
the Minister may direct.

19. Audit of Accounts of Authority

(1) The accounts of the Authority shall be audited by the Auditor-General, who for the purpose shall
have all the functions conferred on him or her by sections 8 and 9 of the Audit Office Act [Chapter 22:18]
as though the assets of the Authority were public moneys and the members, employees and agents of the
Authority were officers as defined in that Act.

10.
11,

12.

SECOND SCHEDULE (Section 7(€))
ANCILLARY POWERS OF AUTHORITY

To acquire by lease, purchase, or otherwise, immovable property, and to construct buildings
thereon.

To buy, take in exchange, hire or otherwise acquire movable property, including vehicles, neces-
sary or convenient for the performance of its functions.

To maintain, alter and improve property acquired by it.

To mortgage or pledge any assets or part of any assets and to sell, exchange, let, dispose of, turn
to account or otherwise deal with any assets or part of assets which are not required for the exer-
cise of its functions for such consideration as the Board, with the approval of the Minister, may
determine.

To open bank and building society and post office accounts in the name of the Authority and to
draw, make, accept, endorse, discount, execute and issue for the purposes of its functions prom-
issory notes, hills of exchange, hills of lading, securities and other negotiable or transferable in-
struments.

To insure against losses, damages, risks and liabilities which it may incur.

To sdl, tent, grant leases, subleases or other interests or concessions in respect of land, buildings
or any other facility or structure owned by it, or under its control.

To enter into contracts and suretyships or give guarantees in connection with the exercise of its
functions and to modify or rescind such contracts or rescind such suretyships or guarantees.

With the approval of the Minister, to enter into, review, cancel or abandon arrangements with
any government or authority, whether inside or outside Zimbabwe, that may seem conducive to
the exercise of any of its functions and to obtain from such government or authority rights, privi-
leges and concessions which the Board thinks desirable, and to carry out, exercise and comply
with such arrangements, rights, privileges and concessions.

To raise loans or borrow money in such amounts and for such purposes and under conditions as
may be approved by the Minister.

To establish and administer such funds and reserves as the Board considers appropriate or neces-
sary for the proper exercise of the Authority’s functions.

To provide terminal benefits for its employees on their retirement, resignation, discharge or other
termination of service or in the event of their sickness or injury.

THIRD SCHEDULE (Section 15(3))
AUTHORISATION TO CONDUCT PROCUREMENT PROCEEDINGS

1. Interpretation in Third Schedule

In this Schedule—
“authorisation” means authorisation to conduct procurement proceedings granted by the Authority in

terms of section 15(1);

“remedial plan” means a plan prepared in terms of paragraph 5.

2. Application for Authorisation

(1) An application for authorisation shall be made by a procuring entity in such form as may be pre-
scribed or as may be provided by the Authority.



| bzowa@ usti ce. gov. zw

(2) In its application for authorisation, a procuring entity shall provide the Authority with information
concerning—

(a) the nature of procurement proceedings to be conducted by the procuring entity; and

(b) theassignment of responsibilities for procurement within the procuring entity’s organisation; and

(c) the identity of the procuring entity’s accounting officer; and

(d) the structure of the procuring entity’s procurement management unit and any evaluation commit-
tees; and

(e) the procuring entity’s facilities for conducting procurement proceedings; and

() particulars of procurement proceedings conducted by the procuring entity during the preceding

two years; and

(g) such other information as may be required in the application form or as the Authority may rea-
sonably require.

3. Assessment by authority of procuring entity’s capacity

(1) On receipt of an application in terms of paragraph 2, the Authority shall assess the capacity of the
applicant to conduct procurement proceedings, and for the purpose of such assessment may inspect the
applicant’s facilities and premises.

(2) In determining whether to grant an applicant authorisation, the Authority shall have regard to the
applicant’s capacity to engage in procurement proceedings of the nature and extent envisaged in the appli-
cation, taking into account—

(a) the assignment of responsibilities for procurement within the applicant’s organisational structure;

and

(b) the qualifications and experience of the applicant’s officers who will be responsible for procure-
ment, and their numbers; and

(c) the applicant’s use of information technology and other facilities for communication; and

(d) the performance of the applicant in previous procurement proceedings -

(3) The Authority shall carry out its assessment of an applicant’s capacity with all reasonable dispatch
so that its decision on the application can be made and communicated to the applicant without undue de-
lay.

4. Grant or refusal of authorisation

(2) If, after assessing an applicant’s capacity as provided in paragraph 3, the Authority is—

(a) satisfied that the applicant has the capacity to conduct procurement proceedings of the nature and
extent envisaged in the application, the Authority shall grant the application and, subject to sub-
paragraph (2), issue the applicant with the authorisation sought;

(b) not satisfied as provided in subparagraph (a), the Authority shall refuse the application and notify
the applicant accordingly, providing the applicant with reasons for the refusal.

(2) Authorisation to conduct procurement proceedings shall be in writing and—

(@) shal state—

(i) the name of the procuring entity to which it has been granted; and
(ii) the nature of the procurement proceedings that are authorised; and
(iii) the period for which the authorisation is granted;
and

(b) may specify terms and conditions subject to which the authorisation is

5. Remedial plan following refusal of authorisation
(1) Where the Authority refuses a procuring entity’s application for authorisation, the Authority shall
prepare aremedial plan, in consultation with the entity, whereby—
(a) the procuring entity takes such measures as are stated in the plan to improve its procurement ca-
pacity; and
(b) pending completion, to the Authority’s satisfaction, of the measures referred to in subparagraph
(a—
(i) the procuring entity may conduct such procurement proceedings as are specified in the
plan; or
(ii) some other procuring entity conducts procurement proceedings on behalf of the entity,
whether through shared procurement arrangements in accordance with section 19 or oth-
erwise, as may be specified in the plan.
(2) Notwithstanding any other provision of this Act, while a remedial plan remains operative, the pro-
curing entity shall conduct its procurement proceedings in accordance with the plan.
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6. Termination of remedial plan
(1) At any time while aremedia plan for a procuring entity remains operative, the Authority may con-
duct an assessment of the entity’s capacity to conduct procurement proceedings, and if the Authority is—
(a) sdtisfied that the entity has the capacity to conduct procurement proceedings of the nature and
extent envisaged in its original application or any other procurement proceedings the entity wish-
es to conduct, the Authority shall issue the applicant with authorisation to conduct those proceed-
ings; and
(b) not satisfied as provided in subparagraph (a), the Authority may do any one or more of the fol-
lowing—
(i) extend the remedial plan;

(ii) require the entity to continue to take additional measures to improve its procurement ca-
pacity;

(iii) appoint another procuring entity to conduct procurement proceedings on behalf of the
entity, whether through shared procurement arrangements in accordance with section 19
or otherwise;

(iv) take any other measures which, in the Board’s opinion, will enable the entity to conduct
procurement proceedings in accordance with this Act.

7. Renewal of authorisation
(1) Before the expiry of its authorisation, a procuring entity shall apply to the Authority for renewal of
the authorisation, and paragraphs 2 to 6 shall apply, with any necessary changes, to the application.
(2) The Authority may grant a procuring entity temporary authorisation to conduct procurement pro-
ceedings pending adecision by the Authority on an application for renewal of the entity’s authorisation.

8. Continuous assessment of procurement capacity
(1) The Authority shall continuously assess—
(a) the continued capacity of authorised procuring entities to conduct procurement proceedings; and
(b) the compliance of authorised procuring entities with the terms and conditions of their authorisa-
tion;
and if the Authority considers that the entity no longer has the capacity to conduct procurement proceed-
ings, or is contravening or failing to comply with any material term or condition of its authorisation, the
Authority may cancel the authorisation or direct the entity to rectify the non-compliance, or may take such
other measures to remedy the situation as the Authority considers necessary or desirable.
(2) Before cancelling a procuring entity’s authorisation in terms of subparagraph (1), the Authority
shall notify the entity concerned of the proposed cancellation and the reasons for it, and shall give the enti-
ty a reasonable opportunity to make representationsin the matter.
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